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Exeerpts From Transcript. 


Maggiolo 
“An 


jobs 


then Mr. Sergi said, “ ve to strike the 
responsive to the question The 


s how long had you worked for Mag 


On 


(S84) “fr Sergi: Whenever? , your ques- 


tion? 


Yes. 


‘Answer: I worked there for nearly a month 
“Question: And what job were you working on on 


April 24, 19727 


who was injured? 
wer: Nobody contacted me pe hut Harold 
acted me, told 


April 24, 1972, what ! ‘a truck 


the 


vhol truck 


remember whether not you 


*ADSWEe! Vo, no mark 
“Cuesthe Do vou remember what vear the truck was? 
*“ANSWe! It eould be ‘67, “66——-0 _ | don’t remem 
ber 
“Cue tion Was the truek ion wood condition? 
“Answer: : 
“Question: What ) : uck was was it a dump 
truck? 


“Answer: For ten-wheeler dump truck. 


“Question : Prior to, before you heard this, some state 
ment to the effeet that Bob elliott was injured, did you 
see a truck that was owned or used by the Town of 
Woodridge. a dump truck? 

“Answer: Yes 


Hlonor, he ney 


this particular question that 


at : \ 1} to any plac 


“Cue tion: 


alone the Glenwild, Woodridg 


town truek, the Woodridge town tr 


testimony 


Mr. 
that he wa morm 
ing on that 

The Court: Overruled 


Mr. Kidelman: 
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al Ver. 
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hy mwas near { 
fal { Vou ri 
ite 
forn Leadin 
id the question ( 
vou (90) aw this 
all on the highway 
were going, aid you 


\f \ Phere n oO ectiol 1! | O} 

hae (‘ourt (on what mroul 

Mr. Sergi: The question is: “Now, when you 

this in on the t sie ! r 

| ; ( oe 1 eet to ¢ 
! ; i on to the oO? oO r , 

| ('y rt { er oO t 
quest 

hig Cy rt Ve 

NI Iedelman: [T am not readit the question 
tha } ( actry t ( ] i! { t} next j lle 
{OT here t | no ¢ tio! 


or on vour right when vou saw him near the curl 
ihuawar: On the rieht: 1 oa 
“Cou tio Oka 
“When vou iw iil there where is tl town trucl 
re ition ft W tie ( iT él t on the I + «© kc ( { 
the road or on the left le of ft roa f vou remem 
her 
nsw 1 think if is on the other le he road 
“Question Was he at that time approximately across 
¢ } 
the way from where Jus truck was parked, approxi 
mately? 
“Answer! Around About 
“Question Kor ow long during that day had you 
made other trips to this dump 
“Answer: That’s all we did mostly is run to the dump 
or run up to the laundromat 
(99) “Question: Incidentally, were you ever told at any 


time before that time that some material or debris 


who are 


look older 


‘Answer: “OS That's what vit d 
(4) os stion When you A\ Ny nan that you cle 


seribed approximate i th | Ss, al five-nine, 


weight, 200 pounds o1 ide a is time, do 


remember whether not he had anv tools in his 


Objection, leading 
Court: Overruled 
Mr. HKdelman: 


“Answer: I think he had a rake or something. 
don’t—a rake or something. 

“Question: Do you remember whether or not when 
your truck passed this gentleman or this man, was there 
any part of the debris that was on your tru k that 
fell off your truck? 

“Answer: No, I don’t know if anything fell off, but 
you don’t 


hape, Ile 


remember % 


other drivers ’ these trucks, wert 
Maggiolo? 


“Question: By the way, had you operated any of the 


Gorr trucks on this Maggiolo job at any time (96) be 
fore this day? 


“Answer: Yes. 


“Question: By whom were you paid for this day’s 
work? 


“Answer: Maggiolo Corporation. 


Ma roe olo. 


on: Mr 


Saturday 


suant to a su n you by the plaintiff; 


is that correct ? 


problem 


DOR, 
anda 


Q) Is that right 
\1 \ 
(). Que Wher carried on that da 
wr t «le t me ron her thre 1 
\ ! i ( 1 ) 
() r \ t ( ’ or else? 
aa RR ; 
() ( ( ( ! 1 t} t rn 
\] ep hy ether 1 Cari r ( 
()4 1} I het! ou were ear! Ort ind 
to tl other place 
\1 Some days we'd haul botl 
“Questi ! I didn’t isk-=—wseu that I | ! F ; 
pene t \pr 24 197 That’s the day 
t} eo t ipposed to oceul that you were 
arivil own this road, and you obs | the tick and 
1 mar the roa s that correct 
On that « sir, T am ealling on your recollecti 
\1 a | It hit 
(duestion Do ou no vhether of + whether o 
t! mori ou drove ind to the other place or 
hether ere di debris down to the dump?” 
Mr. Edelman: Then the answer is on the next 


‘Answer: If I just hauled sand that day, | don’t know. 


“Cuestiol Do you remember f you just hauled 


thy: 


“Question: You don’t remember either. Like I 


sail a few moments ago * ° °” be 


Mr. Edelman: This is an answer, I’m sorry. 
“Question: You don’t re member that, eithe r? 


(105) “Answer: Like I said a few minutes age we'd 


whatever you 


“Question: You did 


Cll pios Ol 


‘Question: 


served this 


Mdelman: 


“Question: When you say that you were driving along 


thix road on the way to the dump and you observed this 


yellow-brown stuff that you say you observed, it was on 
the le ol ie road: is that correct? 
rt Right. 
estion: Did you obsert + that on any particular day? 
it Like [| started say, we passed the truck 
different days. 

“Question: Vm trying to find out, sir, are you (106) 
familiar with the Frieda’s Bungalow Colony along that 
route that you took? 

“Answer: No. 

“Question: You don’t know that? 

“Answer: Not by name, [ know which bungalow co 
onies are up there. 


“Question: Do you know Glenwild Read $ 

“Answer: That’s the main road, conin ato town 

“Question: That’s the main road you would take 
the dump? 

“Answer: Right. 

“Question: You tell me where it was. 


teqgg, bb. 


on a different road. We’d see him 
different time, places. 
to know whether you saw him on 


uu know, tell me. If you don’t re- 


» Where? 
i 


On Glenwild Road up 


around there. 


“Question I'm not asking you about different 


} t 
just 


the question. Did you see him on 


answe! 


> 
i¢ 


| acl 
Miah FxOaad 


‘Answer: Yes. 


“Question: On the 24th 


“Answer: 


“Question: that what you said? 


“Question: 


“Answer: 
“Question: Did you place the truck on that road before 


) 


that day ; 


Yes. 


“(juestion : Were you going to the dump, or coming 


from the dump? 

Answer: Going to the dump. 

“Question: You say that his truck was to your left as 
you were going toward the dump? 

“Answer: [ believe so, yes. 

‘Question : Richt? 

“Answer: I believe so, yes. 

“Question: When you say, ‘I believe so,’ do you have 
or 


knowledge, or are you guessin 


“Question: Th: 
“Answer: Yes 
“Cour tion When vou yp 


toward you, is that correct 


by, did you 


any hollers? 


you went 


“Answer: No, nobody ever ealled after me. 


“Question: Keeping in mind that particular drive that 


you had from the demolition to the dump, do you know 
carrying exactly, exactly what you were 


what you were 
vine on that day on that trip? 


wer: On that trip? 
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| 
{ Ou Wel en I it that particular time the ay 
QO 
\! er | cant answe that 
“Question: Thank you. 
“Would you APpPronimat the width of Glenwild road 
{ . 
fo! r 


“Answer: 7 he pavement? 
“Onestion: When vou drive your truek 


seeing it on the way 


righ t down 


1 there. 


{ don’t. 


remember Colem: 


honest, 


ve down Green Street 


fdelman : ll, he didn’t answer that—Oh, 


1e did 


Answer: From where do you 

(117) “Question: From the job site of Maggiolo’s. 
“Answer: You have to go on different streets. 

What streets do you have to go down to get 

“Answer: | don’t know. I couldn’t tell you. 
“Question: Do you remember Glenwild Road? 
“Answer: Right. 
“Question: But you don’t remember any other streets? 
“Answer: No 
“Question: Mr. Uteg, when for the first time did any 


one Le il vou tha you had observed” 


Mr. Sergi: Objection. 


t tire 


man Wo! 


trip down 


tion: You 


stion: Did 
now ? 
“Answer: No. 
“Question: You never told anyone? 


“Answer: No. 


“Mr. Sergi: I have no other questions 


Mr. Edelman: Examination now by 
hard. 


“Question: Do you remember what day of 


April 24 was? 


r about some 


mention who the 


Not the mn. no 


Did vy say—They didn’t mention (120) 
Hel 
That afternoon on break time, they said the 
pretty bad. 
Did they tell you who the fellow was? 


They say it was the fellow working for the 


wstion: Did they say where it was that he was hurt? 
r: No. 


“Question: Was that 
with Harold and Brian? 


‘Answer: Well, maybe 1 talk too much. 
Why don’t you listen to the conversation. 


) 


“()uestion: 


“Answer: Go ahead 


“Question: What Harold and Brian told you, that some 
fellow ba hurt, was that about what 
tell you more 


talked about different 


say you saw by the 


whose back was toward you, 


standing up, what was he 


loaded with. 


about ten pag 


ve a recess. 
Mdelman: Thank you, your Honor. 
his is continued examination by me, Mr 


man. 
CGlenwild Road, t! 
to thr 


“(uestion As far as 
i had a load to g 


Votl rook wl n Vol 


correct? 

‘Answer: Right. 
Isn't it a fact that the only 
the debris from the demoli 


“Question: thing you used 


to 2£o to the dump with was 


tion job? 
“Answer: Richt. 


“Question: Isn’t that a fact? 


241la 
David Utegg, E.B.T. 


“Answer: That’s all we hauled up there. 


“Question: Therefore, when you hauled the sand, you 


© 
| 
l 


would take it and put it in the building in the town; is 


Where we cleaned up, leveling things up. 
ly thing you had on your truck 


hu lding, o1 Wi pty roiling 


VOU & poke 


that correct, 


Isn't it a fact that when you spoke to his 


to you about this accident Isn't that 


He didn’t ask me nothing personal. 
ked you, isn’t it a fact, about what 


this accident? Isn’t that so? 


“Question: Isn’t it a fact, whatever you knew about 


this accident or whatever you were doing that day, isn’t 


that so? 
“Answer: Right, yes. 
“Question: Isn’t it ¢ “set that you told him more or 
what you told us to + Jsn’t that so? 
“Answer: Yes. He didn’t ask me personaily. 
“Question: He didn’t ask you any personal questions? 


< 


“Answer: No.” 


Mr. Edelman: Then, there’s some colloquy, and 


a continuation of the answer on page a 9 


“Answer: So, | went there with my brother Harold, 


(129) and I went out together 
“Question : Hold it 
“Isn't it a fact that he didn’t ask you any personal 
questions about yourself? 


Fry We Ae ret 
“Question: 


mir correct? 


o} 


Yes. 
Q)n 


“Answer: 
LOL: 


tantially 


Mr. Ndelinan: Mxamination 


hy 


(130) 


) 
SeCK, 


“Question: 
there bs 
No 


Vou 


who else was 
My wile 
Wl 


you 


M y 


were 


Answer: 
“Cue there 


he 


tion: 


Orseck, do know whether was 


down? 
nothing 


Answer: No, he didn’t write 


“Question: Do you remember whether 
thing? 
“Answer: I didn’t sign anything. 
“Question: You didn’t sign? 
No. 
“Question: Did he also speak to your 


“Answer: 


presence? 
“Answer: Yes. 


posite 


what 


and 


you knew 
near 


that 


the 
this 


town 


Man, 


testified 


Vou 


Mr. Sergi. 


When you were speal ing to Mr. Or- 
ides your brother? 


wife wasn’t there. 


to Mr. 


anything 


talking 


writing 


of. 
you signed any 


I know 


brother in your 


243a 
David l Legg, BE..B.4 


“Question: Did he ask your brother the same questions 
that he asked you? 
“Answer: The same line of , right. Ile asked 
| 


Is together Vo both 


you told 


! ] | < e 4 hy el » ] 
LOHAN ¢ 1i@ Be od an ‘ Is COlOquy 
Are } ski ng line mM page 
) 


nan: 
Mr. ldelman: I ean’t hear you? 


Mr. Sergi: You are skipping line 5 on page 


Mr. KHdelman: If there’s an answer to it, 
gladly read it. There’s no answer, 


Phe Court: Go ahead, Mr. Hdelman 
Mr. Edelman: Page 57, line 10. 


“Question: Mr. Uteg, now understand you have 
ken to Mr. Orseck and told h hat you are telling 


id that was last week; is that correct? 


“Question: Between April 24, 1972, Okay? 

“Answer: Right. 

“Question: And last week in Mr. Orseck’s office, did 
you speak to anyone and tell them what you are telling 
us here today? 

“Answer: No. 

“Question: And at the time you were in the diner or 
whatever it was that you were having a coffee break with 
the other drivers 

“Answer: Yes 

“Question: (continuing) —did you tell anyone at that 


time’ 


Mr. Sergi: “There at that time.” 


lelman: Well, there 


where: is that correct? 


‘Answer: Right. 


fact that 


and was 


THe. 


al 


“Ouestion : Did vou tell anyone at you are 
telling us here now? Ifere today? 
“Answer: No.” 


Mr. Edelman: Now, by Mr Bernhard. 


Court: Any 


Re-direct. Exan 


mahion 


Q. As part of your record, sir, plaintiff's exhibit 4 i 


evidence, 


are these considered pa 
were kept in the 


of your records hat 


regular course ¢ your husiness? 


STLOW remove 
f . 
(). Was that for t] 
2 7 ma) LTlé 
VF During this tir 
j 1rre 


time whe n vou 
yours? A. Y re 
‘ 4 . es 


Did vou find out who it 
as it? A. Maggiolo 


() About how long before this occurrence was the demo 
lition work being done by Maggiolo in the Town of Wood 
ridge near Highland Avenue? A. Wee! 

(). And during that time did vou the truck that 
the Maggiolo Corporation was using on this demolition 
job? A. T saw them all through the Village 


Can vou tell us generally, give us ai deseription 


trucks that were being used by ' Maggiolo Cor 


QO. By the way, 


t 


lage of Woodridge 4 


Woodridge, yes. 
Q. In order to get from Highland 
the best way to get there, w 


wild Road? A. Tha 


D 


Vou know Joe Shack? A. Yes, 


Woodridg 


, 
wnere 
eonnection 

>) 

| Cast 
The Vv were 
front-end load 


from Highland A 
Mr. Sergi 

he would jr speak lou 

The Court Just tell me you ean’ 


ll have the Reporter re peat it. 


1 r. 


Mr. Edelman: I will withdraw it 


Q. Where did the hoard come from? <A. From the 
hack of the side of the truck. 

Q. Did you do anything to try to avoid getting hit? 
A. Yeah, T ducked and it hit me in the face. 


i Did 
with your face? 
The Witness: 
The Co Did 
eontact with your 
The Witness: Ye 
The Court: For a 
The Witness: Yes, then T tried to duck to get 


its wav and it hit 


nlit seeond or so? 


out of 


By Mr. delman: 


it was 


(). Incidentally, did you reeognize th ick as 


A. Yes 


coming down the road, coming towards you? 


atte rnoon 


\ I ' 


(). And iT de Wally, how did von fee] from the time 


you got to the Liberty Hospital to the time they sent you 


felt miserable. 
Q. Well, tell 
yvour hody hn 
m.” lip. 
). Ine ; 
at that particular time, 
t} ‘Tre any diffie: Ity or differ nee in 


ht the Libe rty Hloszit: 
Vr. Edelman (Cortn red )« 


(549) “Answer: No.” 


Do v a remember the nestion and answer, those 
tions ¢ nswers? <A, S, 

3. N ‘f we may go back again, you say you 
the s of Mr. Orseek around May of 1972, 
were 2 vir father-in-law’s farm? <A. Yes, sir 

Q. And you signed a retainer, von signed some kind of 
an agreement? <A, Not there. 

(). Where did you sign the agreement? IT signed 
a puper in his office. 

(). How long after would that he? What month, ap 
proximate! r how many davs or months or weeks 
after you g 't of the hospital?) A. Couple of months. 

Re ut of the hospital the end of April, this 
woul ; ut June of ’72, is th-t correct? A. Yes, 


8li 


2, did you tell him that it was a Mag 
itt was involved in this accident? A. No, 


the hospital 
ert Elliott at 
Liberty Divisi 


Honor. 
The Court. The 
evidenee, the nistory is excise 
Mr. Mdelman: May T shov 
tory? 
TI e Court: Sure. 


change my opinion at all. 


Mr. Edelman: All right. 

Have it marked. 

The Court: Marked in evidence. Anything else? 

Mr. Edelman: At thi . T want to read the 

The Clerk: Four page spital reeord of 
munity General Tospital. Ahertyv, New 
marked Plaintiff's No. 8 identification. 

The Court: The lawver ant 
appearances in the deposition 


Mr. Fetell: Move to strike the comment 
The Court: Strike comments, history is exe nded 


Ty 


Mr. Edelman: TLaceration sutured by Dr. Cosen 


tino, Woodridge: and then it has laceration of lip, 


face and helow eve, edema around nose and mouth 
with diplopia: then it savs, referred to Dr. Pessen 
and underneath it it says no known allergies, then 
it says Vassar Hospital Poughkeepsie. 


At this time, your Tfonor, T call Mr. Schacht. 


(598) ©. Voew 
with Freida 
() Do vou 
Woodridge, New 
Q. How long do you own f 
years. 
@. And do vou 
dent happened 
Q). And hefore this 


ked for 


Woodridge? 
QM. Did vou 


> 


partment of Pub 
with the roads and 

(). And eateh basins? 

. . . 

(G01) Q. Were vou supposed to pay him any money for 
this or was this free’ A. That was free 

Q. And then did there come a time when lhott 
with the village trnek to your colony or to your J 
with some dirt? Elliott bring some dirt? A. Any other 
time? 


Q). T withdraw it. 


257Ta 
Joe Schacht, for Plai 


On April 24th, the day of this 
liott bring some dirt to ur b 
he did. 


(). About what time of the morning 


Mr bieetion to the 


What time of day? 


time of dav was it? A. Oh, arou 
ing like that, or between 11 and 12 

Q). And at that time where were you whe us hap 
pened? A Well, I was doing some work iy 1 build ng 
that’s located next to the road to Glenwild Road. 

Q). Will vou tell this Court and jury what happened 
during the time, if anything—I withdraw it. 

Can vou tell how Mr. Elliott brought the dirt on to 
vour place? (602) A. While T was working on the build 
ing, while T was there, T saw the village truck backing into 
my driveway and [ left my tools down, I put my _toels— 
down, and T walked up to the truck and | 
Mr. Elliott and he asked me how far he could 
so he could drop the dirt. and T told hin 
up when he gets to the right place I'll tell him where to 
stop, and he backed the truck down and then T told hin 
inen he lifted the dump and the dirt unloaded. 

Q. Was there any trees in the place where they dumped 
this dirt? A. No trees at all. 

Q). Was it clear space? <A, Yes, sir. 

(). And how far back was it from the beginning of vour 
driveway that he dumped this load?) A. About 75 feet 
or so, maybe more, take a few, 

(). Then what happened after that? A. When he un 
loaded the truck he dropped the box, the dump and he 
asked me if T could borrow a shovel—if T could borrow 
him a shovel, 

(Q). Did you give him a shovel? <A. He told me he 
shovel and the handle got loose. IT walked up to the 


/ a Dp 
earage and | picked up a sho l and hand (605) it te 
him 
Q. And then where did the village truck and Mr. Fl 
liott wo? A. He drove out, when he passed the gate, my} 
property, he made a sharp r cht turn and stopped on the 


shoulde r of the road, 


Xu) Tell this Court and jury if anything happened dur 
ine that time while he wes on your property, any acct 
dent of anv kind?) A. There was no accident of any | nd 

Q. After he parked the true! \. Pardon me, as far 
as I’m concerned. 

Q. After he parked the truck, where did Mr. Elliott 20? 
As far as you saw? A. Well, he picked up my. shevel 
and a rake he had of his own, IT suppose, and he walked 
aeross the road to a eateh basin. 

Q. Was this eatch hasin opposite your property on the 
other side of Glenwild Road? A. Tt was opposite the 
building that T worked on, T was working on, opposite 
that building. 

Q. And did you see Boh EHiott do some work around 
(604) that catch basin? A. Yes, sir 

Q). Please tell this Court and jury what you saw as 
far as the work, that Bob Eliott was doing on that eatch 
basin on the other side of the street. A. | understand 
there was a lot of leaves there on the eatch basin ana the 
hasin was plugged up, it was leaves and a lot of sand 
that was left over from the winter months, and he was 
raking it off and using the shovel, and that’s it. 

Q. And while that was going on, where if anyplace, did 
you go? <A. [ went back to the huilding to finish my 
work. 

Q. Was that building either in front of or along side 
this truck? Was it in front of the truck? <A. No, it 
wasn’t in front, away from the truck. 


Q. Ilow far was 
were going to 


Wi 


The Court: You 
ned thereafter. 
Mr. Edelman: 
The Court: 


A. While T wa 
tention 
roing very 
T turned my 
truek con 


very slow 


and T turned 1 


him Iving down. 
he Iving in relation 

=t to the hasin. 

What was the eolor of this truck? 
truck. 

Q. Tad you seen some more trucks before that? 

Many of them. 
(606) Q. Where? A. Passing the road going up and 


down the road, going np loaded and eoming hack empty. 


(). And is there a dump at the end or past vour bunga- 
low colony at Glenwild Road? A. Yes, sir. 


en you 
; a 
Blood was Inn 
and IT kept shaking him. 
I said, “What happened? 


“Tm hurt. 


plank 
(). Thank you ever so much 


tross Examinatior ha Myr 


(). And did he point out to vou that pa fia branch 


from a tree was laying on top of the pil f dirt that was 


lying there in the driveway that wa ‘livered there 
by Mr. Elliott? A. There was no branches laying there. 

(). Pardon? A. There were no branches laving there. 

Q. When Mr. Newmark came there were no branches 
laving there? A. That’s right 

Q. In fact, do you deny that Mr. Newmark came to 
your property and spoke to you and showed you a braneh 
that came off a tree adjacent to the pile that was lying on 
the road and showed you the branch and showed you 
that the branch had blood on it?) You deny that? <A. T 
do. 

Q. Do you deny that laying on that pile of dirt was a 
pruning tool that was used to cut branches off a tree? 
A. I deny it. 


RALPH PEM EI 


] 
vt ! 


Dire 


(660) Mir 


about. 


when vou 


theo, mii 


on Mr. ‘hacht’s property, 


lestrovs that version. 


history ( 

Thev said to Doctor Cosentine and in the hospital 
record, at Liberty Hospital, that a plank of lumber 
fell off a Maggiolo truck, and tha as before Te] 
lott or his father-in-law ever saw Mr. Orseck, so 


how 


treated, 
Vassar. 

The Court: 
that the repeater ri or} ) doctor 
medieal treatment las no relations t} hin 
den of proof which the plaintiff has in showing 


how the aecident happened, it is introduced solely 


for the purpose of treatment. 
Mr. Edelman: All right, good, fine. 


condition 


sieian 
from his testimony. 
Now am allowing it 
this point. and T think it 
Jurv, hut for all NUrposes, Ww hethe rvon 


Doctor Peimer is a treatine phvsieian or whether 


he is a physician that came in and is just telling 


support 
QO. Did 
rine to? 
() 
a eut, 
ture 
(). Showing the left ide, pel 


" 


the left eve? \. Rieht 


einllv on the left frontal That’s here and this nares 
0. Which area did vou say. doctor? A. What 
(). Which area were the headaches? 


Yo 


loetor re fres 


at correct! 
attorney from Tihert Y 
WAS Nee ‘ } ] 
Was accompanied | 


York, on the very first 


now von Ay 


at eorrect, ¢ in W nN vou set 


Miiott or Mr. On eck that is now stating 


ated, doetor, ans von tell us whether j 


as von set forth in that report th. manner 

this accident is supposed to have occurred? 
A. To the very be ‘my recollection, sir, it would he 
Mr. Elliott that ¢ me » was the superintendent of 
Publie Works . 


nm ; ° . 
(). The entire history eould have heen riven to von hv 
the attorne y, Mr. Orseck, also: is that correct? j 


attorney 


Witness: 
Court: G 
Witness: My 
ne the information, 
The Court: All of 
accident happened? 
The 


dy Mr. 


Ck row, Doetor, 
¢ 
your office? 
(). Now 
histor y ire 
Q. Let me iim 


(Continuing) ha ne to vol iffice before vou ex 


amine them, isn’t it a fae Ihe ur nu ’ ~vour secre 


tar is the one th: you exam 
i: after she has taken tha formatio May [I an 
swer, sir? 

Q. That is my question, [ stopped. The answer 1s 


no. 


Q). No, you take yourself? A. ake it myself, this 


is handwritten ree 

Q. Now, Doctor, 
you think is necessary for your diagnos 
(732) Q. Well, Doctor, if T ride in you 
senger, it is of no consequence to 


red or green, is it? 


1 
was t} 


juence to extraneous 
But von put it i ve report? 
records, too 
set forth here that he struek 
cot that from 


and not Mr k? van't he 100) per 


but T would 


(942) DR. HENRY T. GAYNIN, a witness called herein 


| testified as fol 


r } 


was sworn by the Clerk of the Court an 


lows: 


Direct Eramination hy Edelman 
o 
(946) out what von eonld fi » what you could 
do for this man? <A. Yes, 

() By whom was he refe rredl to von? A. There were 
two sources, one is a Doctor Udinwald representing the 
City 

(). The tewn? <A, Yes, the township of Liberty. Ie 

d me to examine this man and T had filed a eompen 


sation report then and subsequently, apparently they 


came on their own. 


Q). Doctor, was Udinwald an individual associated with 


the compensation matter on behalf of the town? A. Yes, 


Q). He had asked you to exainine this man? <A. Yes. 
( 


). And give you an evaluation as an expert to him? 
A. Yes. 

Q. Also te find on er or not anything medically 
eould be done to hel au With his eve condition? A. 
That is correct 

Q. Doctor, what is tae first time you saw Mr. Elliott? 
A. August i4, 1972. 

(947) Q. Augnst 14? A. 1972. 

Oi 77a, As bee 

Q). Doctor, also did you operate on Mr. Elliott: in the 
91st Street Hospital with a doctor Schneider sometime 
in January of 1973? <A. Correct. 

Q. I show you this chart of the 91st Street Tlospital 
which shows an admission date of 1/4/73 and discharge 
date of 1/29/73. 

Is this a true and accurate copy of that hospital ree 


ord? <A. Yes. 


Mr. Edelman: T offer it in evideace, 
Mr. Serei: No objection except 
Mr. Bernhard: No objection. 
The Court: Tt may be marked. The history is 
excised and not part of the exhibit. 
The Clerk: So marked Plaintiff’s Exhibit 18 in 
evidence 
(). Doctor, on August 14, 1973, did you obtain a his 
tory from Mr. Elliott? A. Yes 
. . . 
(949) version of how this accident happened. Tt is solely 
for the doctor’s use in treating the patient. You 
have a right to know what he told the doctor for 


in treatment and Lol 


eht, doctor, 


ne that on 4 
Was 1k I a plank which 
(). d irnit, What ot 
him as to what mecical atte 
hit by this plank?) <A. He was 
Brothers Tlospital. 
Q). Doctor, can 


10/13/72? 


taken 


was : 

at that poimt atter 
eurrence! ( emergency treatment bp) Doe 
tor Cosentino in fice in Liberty, New York. ‘The 
Community Hospital. 


When the X-rays at Community Hospital 


factor of le VELYLON parts of his head, 


We 


u 
transferred to Vassar Tbospital in) Por 


(). Pardon me. 


York 


() (Good afternoon, doetor 


Do you reeall, doctor, in the very early part of your 
testimony sometime ago, Mr. Edelman asked you whethet 
vou took some <rory from the patient? Do von reeall 
that? A. Yes 

(). Now, you s: ou saw this patient for the first 
time on August 14, 1972? A. Yes. 

(). Now, when he came to your office did he ecime to 


your office alone or was he 


A. Ilis wife. 


accompanied by someone? 


on indieated 


Aneust 14, 197 


‘ 


your 


is that correct? A. Yes. 


And you addressed that 
eoncern’? \ Richt. 
(). Doctor, Vou knew at that 


. ” : - 
whom it may coneern,” was going 


narrath 


time 


tO 


that this letter “To 


the attorney 


for 


the 


plaintiff, either Mr. Orseck or Mr. Edelman: is that cor 


reet ? \. (' irreet, 


I will allow it. 


The patient may have subsequently said some 
about that. Tm not sure. 


But you have no record of it anywhere? 
Not at that time, no. 


in handwriting, 


do [T read correctly now, that now 


(1012) Yell 


No. 


‘ourt: Any objection 

Vier. Edelman: Let me see it. 

| certainly will jom in the offer 

The Court: No Whether 
not. 

Mr. Edelman: | have no objection 

The Court: Let it he marked. 

The Clerk: Defendant Maggiolo’s Exhibit 0, 
previously marked for identification, now marked 


in evidence, 


979 


aiva 
Dr. Hlenry T. Gaynin, for Pla nliffs, Cross 


(So marked, ) 

Mr. Sergi: | will continue asking question ur 
Honor, and may | hand this to the Jury whi ‘m 
asking questions ¢ 


The Court: Surely. 


(1013) (loxhibit handed to Jury.) 
By Mr. Sergi: 


(). Now, doctor, in obtaiving the lustory, I think you 
testified that. obtaining a history is unportant for youl 
examination so you may perform diagnosis; is that cor 
rect, doctor? A. Yes. 

Q. | assume that you are interested in knowing what 
kind of trauma there was; is that correct? A. Basically. 
The details may not be as important as what actually 
struck the man and with what force. 

(). So what you are imterested im is whether he was 
struck—is that correct? A. Right. 

(). In what direction he was struck? A. Not necessarily. 
But with what foree he was struck. 

Q. And the force he was struck; okay A. Right 
Q). So if I quote vou correctly, you just want to know 
the force in which he was struck A. Right. 

(). Nothing else is important? A. That’s right 
(1014) Q Tlowever, doctor, vou set forth in your history 
here more than. that You state the date that it oceurre 

is that important? <A. Yes. 

Q. You state here he was working for the Village of 
Woodridge: was that important? A. In general terms, 


Ves. 
(). Why is that important to your diagnosis? A. Well, 
problems may arise as to—as came out with respect to the 
compensation responsibility. 

Q. Or liability, as you changed on the card? 


Mr. Edelman: T object to that, your Honor. 
The Court: Sustained. Argumentative. 


r card which is now 
“compen ation” and 
1 probably 

moment? Thank 


did 


Ir Sea Miav do 


swered, vour Hlonor? 


indicated to 
last ques 


tion passe 


The Court: Mes ave th it Is juestion? 
(Reeord 


he Witness 


(). Would vow euswer it? A. 1 did 
Q. | want to know, doctor. you made this card 


inally when the patient came In for the first time? 


The Court: Phe exhibit that is bein: massed is 
I 


iexhibit O. 
Mr. Sergi: beg iv pardon. “QO” 


(). When the patient came in fot the first time on—on 


14/72, vou saw the patient for the first time: A. Right. 


4). T assume, doctor, that at that time you made out 
Exhibit 0; is that cor 


this card, which is Defendant’s 
reet? A. Right. 

Q. And you fed certain information to your secretary 
or receptionist and she did the typing? 
(1016) Q. Is that correct? A. Correct. 

Q. Doctor, T now ask you when was the alteration or 
the change made on your eard? <A. T can’t tell you the 


exact date. I would say at some subsequent date when 


Dr. Henry T. Gaynin, for Plaintiffs, Cross 
[ knew that a repert would be required on it, you see, 
and the reason for the change is that we have different 
files for compensation, private and tor lability. 
In order to have it at hand, it 1 vet requests and all, 
[ remarked it—or my secretary actually re-marked it, 
and we filed it away in a different file. 


(Q). No argument al t that. I just want to know, doe 


tor, when and by whom were you advised, that this was 


now liability instead of compensation! 


The Court: I think we have two questions. 

Can you first tell us when; if you can't give us the 
exact month, try to relate it to an event? 

The Witness: Yes. I’m trying to see if | have—on 
October 4, 1972, 1 received a letter from Mr. Orseck’s 


office and it gave me the idea it was a lability. 


Q). May | please A. Yes. 
(1017) The Court: Will you please mark this. 
Mr. Sergi: May we have this marked for iden- 
tification. 
The Clerk: ‘Two-page document marked Defend 
ant Maggiolo’s Mxhibit P as in Peter, for Iden 
tification. 
(So marked.) 


By Mr. Sergi: 

(). This is the letter that you received from Mr. Orseck 
on October 14, 1972; is that correct? A. Correet. 

Q. And in response to that letter, you marked your 
file accordingly, changing it from 
bility? A. Yes. 


Mr. Sergi: I offer that letter in evidence, your 


compensation to lia 


Honor. 
The Court: Any objection, Mr. Edelman? 
Mr. Edelman: I don’t know. Let me see it. 
The Court: Show it to Mr. Edelman. 


Plai nL ij 


Paeran ¢ h | on, youl llonor. 
leoxhibit Pr, 


tification, now marked 


Defendant's I) 
ned the imlorma 


Orseck and in 


it to the Jury 


MEE Seren: / I SEC) Law Offices, 
dated Oetober 4, 197% 


nry T. Gaynin, 2 t S8th Street, 
New York, Re” Robert lelhott. 

The following is a resumé of the 
accident in which your patient Robert Elhott was 
involved. The accident happened on April o4. 1972, 
while he was in the employ of the Village of Wood 
ridge, Sullivan County, New York. 

(1019) “At the time of the aecident he was standing on 


the read cleaning up a clogged drain, when a truck 


loaded with debris, hoards and planks, eame by. 
A plank or a board extending hevond the hody of 


favors hts uv le taking short steps on 
right foot. Ile iffers from a radiation of 
down his arm and down to his left thumb and left 
two fingers. 
At the 4 ar Hospital, surgery was performed 
ve, Before the surgery, he states that he 


had a blurred vision and was suffering from di- 


plopia. After the surgery, he lost vision of the 


anit 


Park 


Obvious 

=1on out 

eal It 

lent an 


ha 


treat 


Se 


| neither 
m7 


wst that you prepare 


| report oft hye ( 


veral 


d 


Avenue, 
ter, D.D. 


} 
Who 


tis 


and 


ON 


the treatment afforded by 


as well as prognosis. 


enough to eomp! with 


t possible moment, 


Bernhard ent 


room, ) 


} 


d 
You say in yo exhibit. whieh vou added 


writine “whieh fell from truck” the history a Mr. 


gave it, “A plauh or hoard extended hevor thre 
Where did you get the history that the hoard 


time, 

Q. From Mr. Orseek? A. No. 
(1022) Q. Now, keeping in mind A. Excuse 
the Vassar Brothers Hospital 


Mr. Sergi: Objection. 


in 


this 


ré 


hand 


Orseck 


{ hody of 
the truck, hit him in the face as the truck went by.” 
fell out 
of the truck? A. T must have gotten it on a subsequent 


me. 


In 


conlirmation 


‘ourt There is no question 


me that Mr. Orseck sent you the 
indicated on your card the 


vou when he first came oe you? 


my letter is the history that was given by the patient. 


Or his wife. And/or his wife. 
Q. Please bear with me, Doctor, | move a little slowly. 
Your card and the typed portion was made out by you 
when— A. Not by me. It was made out by my secre 


tary. 


the 


OpimtoOns ] 
r) sa that 


\ } ] 
ivy the the mere "ac 
] ] 


(oes 


is an opinion that s: 

that change your opin pe way | 

thi. opinion. a nia 
Ile may use it 


s nothing 


doctor did exvpor 

ret Press 

iY { ’ -oOeor 

} he reeord to support it 
. just 


(1053) 


(L060) 


Di Il wry 7 rails Pov r aint Lee fired 
for oss examination but Mr. Set will not get 
that nad o \ anta L ke fhe is mis ng it 

Mr. Orseck lle can go on ad wf ih 

rhe Court: | sat Mr. Fetell down when he 
started ol tins One lawyer to a litigant and | 
ne em i 1 ( li that 

Inciden Mr. bd in, when [ reprimanded 
Vi l Hel octol ret Vou ust threw thi 
paper dow! mel looke at the ! as if to say 
‘ay | ty ‘ 

1 ook at a ! and get ahirmation and con 
firmations and agreement from. th ! 

I kne some oO fis part ol oO ind it started 
lin sure, when vou began to practice law 

. . > 
li et Evamination by Mr. Edetina 
* * 


Nhe Court: Mr. Edelman, you asked questions 
that required the doctor to say where he got the in 
formation, that gave the plaintiffs the opportunity 
to show that he a ive a history to Vassar Hos 
pital, and then, of course, Mr. Edelman had to 
repeat it and as] it was consistent. That came 
close to olatin the ediet of the Court To the 
average lawver, | would sit him down, but I expeet 
less from Mr. Edelman. Then, when you asked a 
question, “Doctor, there are ophthalmotogists, doe 


tors. throughout the 


Hlere’s 
I don’t know what he charges, but | hope he charges 


th, 21 


throughout the country? 


country an expert, 


on have to vhether there are 


eno 


mH 
doet | even know that, 
know, 


Mr. Sergi: 


Vou 


Even the ige knows that 


You're 
l, and 
See Tit 


Are we ready now? 


f want them to 


too important. 


Mdelman: Pardon inh thr Doctor 


) 


a pital record. May e if T can get 1t? 


The Court: Do vou have a copy the Community 


) 


Hospital record in [1 r, Ser Do you 
have a copy 

The Clerl 

Mr. Sergei: Do you want my copy } 

The Court: Your copy? 

Mr. Orseck: | think he tool the one that was 
evidence, Judge. | believe the doctor may 
inadvertently taken it. 

The Court: All right, he has it. 

Mr. Edelman: Your Honor, | do not have at the 
(1064) moment the hospital record of the Community 
Hospital, but I have another photostat of it, and 
for the purposes of this examination, so we don’t 
hold it up, may | have it marked, just for identifica 
tion? 

Mr. Sergi: Let me see it. 

The Court: Where is the exhibit? 

Mr. Sergi: No objection. 

The Court: Let it be marked for identification, 
cross-indexed to Exhibit No. 8. 

The Clerk: So marked, Plaintiffs’ Exhibit 8. 


marked ) 
Court: You agree it is the same as Exhibit 
+} 


iat has mporarily been mislaid? 


ly 
Mr. Sergi: Yes 


Direct Examination by Mr. Ede.man: 


Q. Is that in your handwriting? A. Yes. 
censed to practice medicine in the State of New York? 
A. Yes, sir, I am. 

(). Would you please be good enough to tell this Court 
and jury your education and qualifications? A. I graduated 
the Chieago Medical School in 1951. (1065) I interned 


(). Doctor, are you a physician and surgeon duly 


at Queens General Hospital in Jamaica and I spent five 
years as resident in general surgery at the Veterans Hos- 
pital in Brooklyn, Fort Hamilton. 

In 1957 | went up to Sullivan County, and | have been 
practicing there since 

I am chief of surgery at the Community General Hos 
pital, 


(reneré 


2sta 


Dr. Seymour Bessen, for Pl 


(). At that particular time did you take a history? 
Yes, sir, I did. 

(). Was it necessary for you to take a history in order 
to come to a determination both as to a diagnosis or as 
to treatment? A. Yes, it was. 

(). And who gave you that history? A. T » history was 
riven to me by Mr. Elliott and by his wife. 

Q. And did you place that history down on the hospi 


tal record ‘lt A. Ye ir; it’s placed here on the 


record 


' 
story was that he was working at the side 
TI Wi some urban renewa work going 


with debris that 


L067 ) lin boar 


> Are you reading from 
The s: No, | am telling hin 
The Court Don’t answer Mr. Set 


The Witness mxeuse me 
The Court: He has a right to object and nothing more 


Mr. Sergi: jection, your Honor 
The Court 


\. - am continuing 

Q) Hold it, Doctor Did you place that history on a 
personal report of yours? 4 | placed the history on a 
report, yes, Sir, 1 did. 

(). Was a copy of that report sometime later given 
Mr. Orseck? <A. Yes, 1t was 
(). What is the date of that rey A. September 11, 
1972 

Q. On the hospital record itself, could you please 
this Court and jury what vou as the time of this occur 


ty 


1} 
tell 


Dy eymour DBessen, for Plarutrffs, Direct 


rence pa aon me, what you placed on April 24, (100s) 


1972. A. | saw Mr. Elliott in the emergency room. Hi 
had been in ired by this board He had an imyury to the 
left side of his face. 

Iixamination, including X-rays, showed that li 
a fracture of the nose; he had a fracture of the telt 
irhit—-that's on this side—the lower part of the rim of 
the eve SOckel He ws) acd a iracture of the rilibole 

tt the mandible, he had a fracture of the may 1, or tl 

ekbone, an complained 0 ouble sion 


Lacerations were already sutured by Dr. Cosentino of 
‘V oodbridge. 

(). Did you place down the time ol the happening of tle 
occurrence on your hospital record? A. Yes, it happened 
at 11:30 a. m. 

() Did vou place the mechanism of the accident on that 
hospital record? A. Yes. 

(;. What did you place on the hospital record on the day 
of this occurrence at about one o'clock in the afternoon? 


Mr. Sergi: Objection. 


The Court: Objection sustained 
Q. What does the hospital record state? 
(1069) The Court: Objection sustained. 


q. All right. Is the history that is in that hospital 
record in vour handwriting?) A. The diagnosis portion 
is in my handwriting, and my signature here. This history 
was written by the nurse. 

Q. All right. In the history does it state the manner 
n which this 

The Court: Objection sustained. Don’t ask that 
question again, Mr. Edelman. T ruled on this a 
number of times. 


(). Doctor, what treatment did you render to Mr. Elliott? 
A. The lacerations were already sutured, so T did not do 


had X-rays taken, and 


have him given | 
arrangements for 


all the X rays | made the 
transferred to Vassar Brothers Hospital in 
of Dr. MacDowell and Sei 


the care 


unaer 


necessary to transter from your hos 
ou were chief 


General Hospital, where 
Vassar Hospital? 


Oh jection. 


trained to torm 


ally necessary for you to 
your hospita he Vassar Brothers (1070) 


‘ouchkeepsie ? Aes: 


what Wa the reason [for 
reconstruction of the face, the 
was beyond 1 woul , {| have 


<t felt that niuiry was too 


ferred him a maxillofacial surgeon. 
mu have al opportunity to see this me 


transferred? A. Yes, sir. 
er 


ne at that tiime 


us what the 
next visit? again on 


suffering from at 


he was 
that he had 


headaches. 
anv indication of 


complaints or 


Q. Did he make any 
loss of hearing or 


(1071) <A. Yes 


ans loss of sight? 
Mr. Sergi: Objection. 
The Court: Let the doctor. testify. 


Mr. Sergi: He is leading. 


1 will all 
me tionable, 


see lho pre il 


specia 


other 


1 
hin 


ve anyt 


referral to 


ine and 


LLow 
to anvone heeause 


{ 
( 


already had made ar 


he told me reat 1 Wits 
rangements | ose partienlar fields 


asonable medieal eer 


(1072) n vou = 
‘O1 he seen by competent 


tainty, was leCOSSATY rh 
ent eye] , order to have proper 


mditions? A. Yes, 


ENT men ane 


may inquire 
Just one other thing, Doctor: 


() PDoetor, know Mr Orseck, don’ 
t 


Be do. 
©. You both come from the same community 
New York? A. Yes, we do 


] herty 


Mr. Edelman: Thank you 


Dr. Seymour Be 
Cross Examination by Mr. Sergt: 


q. You had seen Mr. Orseck before you saw Mr. EI- 
liott. | would assume; is that right, Doctor? A. I have 
known Mr. Orseck for a number of years, yes, sir. 

Mr. Sergi: Do you have the compensation folder? 

Mr. Orseck: I gave it to you. 

(). Doetor, had you known Mr. Elliott before you (1073) 
? A. No, sir, I did not know Mr. 


saw him on that occasion 
Elliott before that. 

Q). Did you know Mrs. Elliott before the first time you 
caw Mr. Elliott? A. Yes, sir; I did. 

(). Was she a nurse working at that hospital? A. Yes, 


=the 
She was ¢ hat time! Yes, sir; she was. 


was brought in? 


the hosp! 


‘hat is cor 


(074) Q. And 
Hott? A. | can’t recall 
(). So that you don't know whether all of the histors 
was given to you by Mrs. Elliott, whether all of the history 


was given to you by Mr. Elliott? 


Mr. Edelman: I respectfully object. 
The Court: Overruled. T will allow 1t 


289a 


Dr. Seymour Bessen, for Plaintiffs, Cross 


A. When | asked him what happened, they both con ‘ 
tributed in g.ving me the history. 


Q. I want to know what part did Mrs. Iiliott con 


tribute. A. I don’t recall. 
ther Mr. Kiliott was rt 


The Court: Do you recall whe 
concerning history 


sponsive in answering questions 
The Witness: Yes, sir, he did tell me what happened. 
. . . 
(1077) the nurse heard at the same time that I heard it, 
although some of it 1s the same history, may have been 
told before | got there But that 1 cannot account for. “ 
The only thing I know is that what is here is the history 


that was given to wrote down. 


Q). What do you Say 
wrote down A. That while ¢ 


face by a board 


ae 
me which the nurse 
the history was that the nur 


it work he was struek in his 


Q. Period? A. That is correct 
Q. What was 1t that vou read betore when Mr. Ed 
man asked you about the history you got at the hospital? 
A. Well, tlris is the history that [ obtained 
The history you obtaines 


Q). Just a minute, Doctor 
at the time the patient was In the hospital, or the histor 


vou obtained later? \ This = the history that 1 ob 

tained at the time in the hospital 
Q). Now, at the hospital when you tained the history, 
that vou were told into th 


would you enter the history 
hospital record, or would you keep same, and later put 


it into the report 4 


Q. Would he 


technically he would 


1 still have 


heen under 


Hy 


supers 


re 


[i veMmmar 
) etae \EWMAI IX en a tnes ha 
pl OUs ! Lh re ind i 
fied as foilows 
| hie (Co \ 11 \} Sore 
Divec / rnnation UY VY ‘ 
‘ ® 
23 A. Rieht here (indieath 
a You have put in Gj ! writ! 
he word Slater over the square \. Yes 
(). Now, on April 94. 1972 was there any urban 
newal work going on In the village of Woodbridge? A. Yes, 
ro was demolition project going OF 
() Specificalls 
Mr. Se \\ we 
Q. Was tl more tha ‘ t 
n the town? A. There we ever 
(), Nov ree | fie on Apt Mt, 197 ou 
yous where thy dem a! 1 
Mi Id ! W al » 
s] Lhe | Lov 1] 
Mtr. Set With 
(1), Where wa tl WOT ! yn ANY 4, 197 ? 
\. There ne place n biel 1 A 
Mr. delma Yi Lh hav 
Mr ser Ju { i t Mi | ce i! | WW 
eonduct examinatior 
” *. e 
(1130) <A. He had been made a supervisor on the stre¢ 
anid sanitation department. 
he under your supervision? A 


Irvin Newmark, Magqgiolo, Direct 


recoilection 


lots onto 
Do vo 
0 
By tl 
morning? 7:00) 0% 
Does the entire crew 


before they co to wo 


No, everybody meets at the village garage 

(). Did you meet with “tr. Elhott that morning 

‘ rarace - 1. Yes 

(). Did he receiv» instructions from you or did he make 


the decision to go somewhere and shovel the street? A 
No, the decision was his 


* * 


(1136) Q. Nevertheless was it before you met Mr. El 
liott that day? \. Yes 

(). Now, when you were at the job site that morning 
will vou tell this judge and jury what you observed the 
Maegiolo doing? A. There were a series of dump trucks 
and their front end loader, and were loading gravel onto 
to the dump trucks. When T say gravel T mean dirt, %"! 
that was on 

Q. Dirt. rocks, small stones? <A. Small stuff. 

Q. Sand? A. Sand. Mainly sand 

(). And in the job site where they were working, where 
vou observed them approximately 10 o’cloek im the morn 
inc on April 24, 1970, where there any buildings or the 
remains or anv building that had heen recently demolished? 
\ Yes. right in this area here there had been a building 
that they demolished (in@ieating.) 
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(1156) Q. All right. 

After you made this observation—withdrawn. 

Now, as part of your job as superintendent of the 
Villace of Woodridge, was it also part of your duty to 
conduct an official investigation on behalf of the village 
regarding any accidents or Injuries that occurred to any 
of the employees of the village? A. Yes, it was. 

(). Now, did you then conduct some kind of an investiga 
tion? A. I went up to where [ was told the site of the 
accident was. 

(). Where was that? A. In front of Mrieda’s Bunga 
lows. 

(). Okay. 

Now, were you alone or with anyone? A. No, I went in 
the police car with the chief of police 

Q. And when you arrived there at Slater’s Garage, 
did you look for Mr. Elliott? <A Well, | was told what 
happened to Mr. Elliott 

(). You were advised that he was not there? A. Right 

(). Were you advised that he had already gone to the 
hospital? (1156a) A. Right 


(1157 Direct Eramination by Mr. Sergi (Cont.) 


(). Now, when you got to Frieda’s Bungalow, did you 
meet anybody at Frieda’s bungalow? A. Mr Shack was 
there 


() Mr Joseph Shack? A. Outside in the vard, yes 

Q. Joseph Shack, he’s the owner and the operator of 
Frieda’s Bungalow? <A. Yes 

(). Had you known Mr. Shack before April 24, 1972? 
A. Yes. 

Q. Had he been in this village a long time? A. He was 
there when I came, so T imagine he was there a long 
time, 

(). Did you have any conversation with Mr. Shack 
yourself? A. Yes. 


ay 


When you got to Frieda’s Bungalow, where did you 
f 


() 
A. We stopped on the street in front of 


+ 
ro, specifically ? 
Frieda’s Bungalow 

(). You stopped on the street in front of 
Were you looking for anything? (1158) A. Yes 


looking fort <A. 1 had been told 


Frieda’s Bun 


ralow 
(). What were you 


that a board 
Q). Don’t tell us what you were told A. | 


was looking 


for a board 


Mr 


The Court: Do you have objection to that, 
Edelman? 
Mr. Edelman: | withdraw the objection 
Court: Go ahead 


my objection 
Court 
idelman 

: 

he Was 


(‘ourt (ro i 


() 
wert 
() 


. ae 
a board \ Anvwhere 
which { be im th 


1 
| 


area here 
&). On Glenweld 
¢ 


‘19. Name Dr. Im 


nerman 


‘20. Name and address Liberty Mai 


monides 


to work: NO 


employes returned 


“04 (a) What was employee doing when ace 
ry loose branch caught 


dent occurred: Trying to p 


‘26. (b) If mechanical apparatus or vehicle, what 


of it: truck body—(dump) 


The (‘ourt Londed ith | is. 1 are not 
ing about sand 
fr. Mdelman , . ade ith «debris 


was come to be 


Mr. Edelman: All right 

Mr. Sergi If vour Honor ples =. just 

The Court: What? 

Mr. Sergi: Mv objection is that this is not the 


condition complained of by this witness as it was on 


the morning or the dav of this accident 

\ Wdelman: Just a minute 

Your Honor, if we are going to have any argu 
rent 

Mr. Sergi: Let me finish 

Mr. Edelman: If we are yoing to have argu 
ment, T respectfully ask that the witness leave the 
room 

T don’t want any telegraphed answers. 

Mr. Sergi: Took who is talking. 

The Court: 95 pereent of your questions, Mr 
Edelman, were leading questions, as a matter of 
fact, many of thern sounded like summations, the en 
tire argument. 
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[ overrule the objection, because leading questions, 
I find, shorten the trial, but it hasn’t worked this 
way in this case, of course, so when you are talk- 
ing about 


> . . 


(1416) Q. Was that on the right side? A. Yes, on the 
right side. 

Q. And how far up did you for the broken branch? 
A. 1 looked up and ! saw where a branch had been broken 
off, and | stopped jooking. 

Q. How high did you look? A. | looked up as high 

| could See. 

Q. How high would that be, roughly? A. Oh, to the 
top of the tree 

(). Twenty feet, thirty feet, forty feet? A. Thirty f et 
or forty feet. 

And you checked—you are telling this jury that you 

this thirty or forty feet to see if there 1s a broken 

branch there; is that what you are telling this jury? A. 
| looked to see if | could see any broken branches 

Q. And somewhere up there you found evidence 
broken branch: is that right? A. Yes. 

Q. And then you also looked at another tree; 

L oht? \ Yes 


1420) Q. And those branches would have nothing to do 
with blood. is that correct? A. Right. 

O. And the difference in color, whatever you saw, was 
not wet, it was dry, is that right, sir? A 1 didn’t touch 
it. It didn’t look wet. 

q@. And it looked dry? t didn’t look wet i don’t 
know if it was dry or not. 

(). Now, to come back to this the compensation report. 


Mav I see the compensation report that is im evidence? 


By the way, you stated that it was part of your duty 
to make a report of the accident, is that correct? A. 
Yes, 


* 
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Q. Did you ever make any written report of this acci 
dent? <A. Yes. 

Q. All right. Have you got a copy of that written re 
port? I am referring to what you ll withdraw it. 

In addition to the compensation report, did you ever 
make any other written report? A. | made some notes in 
a book that I keep. 

(145i) ‘@ Have vou got those notes with vou? A. T be 
lieve Mr. Fetell has them, he has my book 


The Court: Will vou please mart 
The Clerk: Book marked Plaintiffs Exhibit 31 


for identification 


(So marked) 
Mr. Edelman: Your Honor, may T have a few 
minutes to look at this? Mav the jury be excused? 
The Court We will take a reeess Take five 


or 
ten minutes 

(Jury exeused 

The Court: Ye have the Police Chief here, 1 
understand 

Mr Fetell: No 

The Court Who else do vou have? 

Mr. Fetell: Four live witnesses and the depos 


tion. They'll not take long on direet 
The Court How mueh loner do Vol 
be with this witness. Mr. Edelman? 


Mr. Fdelman: About five minutes, 


i expect fo 


vour Wor or 


{ Reeess } 


} 


omark, 


following occurred in the absence of the 


Are you finally ready?) Can we pro 
vith this ease? Let’s go 

| have other 

other cases 


for the rest of 


| thought | had problen 


impossible 


little unfair, 
Mr. Mdelman 
| approach the 


his (indieat 


for ident 

writing; did 
(Q). And you 

that right? A. Yes 
Q. Is that correct? 


Did you ever tell anvbody that Bob 
Mr. Sergi: May | read over your shoulder, ples 


I don’t have a copy. 
Mr. Edeiman: Sure, sure. 


Irvin Ne 


Q. That—pardon me. 

¢ 

Did you ever anybody that you saw him, Bob, head 
vild Road with a big truck?) A. Yes, IT may 


Mr. Edelman: May 
Honor, for this thing? 
(). Did vou specifically write In your—in this hook. in 
handwriting as follows: “Bob”’—no. Pardon 


your own 


me. 
iz up Glenwild Road with a big truck. 


1] blood on his 


‘T saw him head 
Ten minutes later he was at Slater’s, a 
face Bob Slater took to TImmerman’s office, got (1434 
ld Road Bob said board fell 


Ralph, went up Glenw 
1 hit him while cleaning 


otf one of Maeciolo’s trueks and h 
a eatch basin. 
Did vou write that in vour own handwriting 
the ithess, Mi Mdelman yy 


The Court: Face 
that aga 


to teil vou th 


All right 


() Did vou 


a tie ( yurt W uit 

Mr. !idelmar Vm sort 

Phe Cor Whe ‘ On CTOSS @Xal 
tion be 0 7 he ¢ ons to thy 
The _ by How ot yy r sp) ehes to 
jury It Is improper 

| have warned Mr. Edelman any nurober of ti 
on that and | won’t tolerate it any more 

May | have the question rea 


Mr. Edelman 
The Court Yes 


( Reeord read. ) 


(Continuing) Yes 
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(). All right. Did you ever tell that to Mr. Sergi or 
any of the investigators? A. | don’t understand the ques- 
tion. Did I ever tell- 


9)- 


(). Did you ever tell Mr. Sergi or Mr. Fetell or (1485) 


any of the three investigators that saw you that Bob said 


a board fell off one of Maggiolo’s trucks and hit him while 
cleaning a eateh basin? <A. No. 
(). Did you show this book to the investigator? 
No. 
Did you ever show this book to Mr. Fetell? 


(). Did you show the—did you show Mr Fetell that 
you wrote in your own handwriting Boh said a board fell 
off one of Maggiolo’s trucks and hit him while cleaning 
a eateh basin? <A. Yes 

1). Did you ever put in your n t) ‘compensation form, 
Defendant’s T in evidence, one single solitary word what 


Bob said as it appears im your report? Ry. ee 
aware, Mr. Newmark, that the County of 


self-insuring compensation? 
Mr. Sergi: Objection 


Q). Or rather 
Wert 
village of Woodridge, 


self-insuror? 


(1438) lunch hour or when he was 
Frieda’s Bungalow Colony, he wouldn’t be « \ 
compensation, is that correct, according to your under 
standing? A. No, [ can’t say that 

(). As a matter of fact, hasn’t there—VH withdraw 
that. 

As far as you knew, Bob Elliott, was he always an 
honest and hard-working individual? A. Hard-working; 


honest, [| can’t say. 


Q. All right 


it a facet you and Bob had 
hattles or dl sputes oO! 


{ nta? A. No, 1 
“many ne 


many 
wouldn’t say 


richt But 


t 


(1439) 


(). Isn't t 


you dishked him ¢ 
your 
(). 


1h) 
itl 


in vour department 
Isn't it a fact that vou've expressed 
dislike of him by speaking to some f your 
ike either the town supervisor OF the 


! ' ardon mie t} 
administrator? . 


() Who w: the town administre r at that t 
At the time the aecid : 
() Haven't 


many 


Trom to 


superiors 
town 


mnie 
it was Dan Geller 


ller and told 
OCceaSIONS OF 6 ave 


! facet that vou cisl 
No 


him 
Bob Elliott? <A 


() Did \ 


mm complain to 
A. On 


eertain 
Q) And that 


isn’t that so? 


OeCASLONMS, 


earried 


A. No 


or 


(1440) Mr. Sergi: What carried « 
form of the 
The 
(). All right. Bob Elhott urt on April 24, 1972, 
is that correct? A. Yes 
(). And you knew he 
| had 


question 
Court 


was seriously 


hurt, is that right? 
heard that he was seriously hurt 
() 


you have described, 


And vou saw evidence of that with all the blood that 


is that right? <A. Yes 


wy Defendant Maggot 


Mr. Sergi: Objection, your Henor. This 
summation. Objection to the 

The Court: All right Q)verri 

(Get to the question you want to 

Mr. Edelman. 


accident, did 


to him 


for 


anding by 


road. 
( 


(rot any 


whether 


vears, three veal Have vou 


nd idea 
©. That was the only inquiry you ever made as 
health or condition of Bob Elliott from the time 
cident to this present date, is that correct? 
Mr. Sergi: Objection to the form of the 


tion. 


ques 


| 


‘ re . ft ‘ 
Phe Court: (overruled | 4 low it 


respectful 


A. | nly saw them on that one lot. where they were 


QM, And as far as vou know ere they working at just 
one lot A. That wa is fat = | know 
The Court Bit vo it other sites 
(1445) \ | the « ot ’ hities | yas il] ) 
the village and 
The Court: All the other sites? 
. The Witnes Yes. And 1 don’t reeall seeing them any 


place else 
The Court: You don’t recall any activity at any other 
spot except the location just located? 
The Witness: No. T should say that—the fill that was 


heing loaded there was being taken in dump trucks and 


deposited at some of these other sites. That’s what 


JU4a 


Veu mark, Defendant VWaga@ 


hat was the 


othe! wil 


did you observe 


sites that 


sites, 
iny 
rning? 


those Hw 


Edelman: ! respectfully 
Court: On what gi 


Mr. iédeh 


| an: Because this 1s 
vhat he testified. 

oi: Oh. God, wha 
that 


recolls et 


Strike 


hurt 


his 


‘TSION, 


recolleetior tha 


Edelman’s? 
(Record ad 
Mr. Edelman 
The Court 


re 


Was 


Sustaines 


Mr 


By Sergi 


1 information that you put in 


aS 
iorm, é 


what somebody told you? 


activit 


mind, Mr 


is you deseribed the accident, w 


ot 


\ 


you 


de! 


A 


the 


as 


Vou 


Mr 


t} 
ris 


Rte-direct 


witnessed 


were cruising 
notion 


No 


yong 


lelman? 


Edelman’s 


vitne ss’ tes 


| the state 


m, Defend 


about 


ersion 


compensation 


as result of 


a 
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Mr bce Wan Respecttully object 
The Court: Overruled 


ment 
By Mr. Serg 
\). Why, vii 
pensation Form? 
an | respectfully objieet to 
Sustained 


Q. The entries you did make, they were based on 


« . 


investigation ’t that right? <A. Yes, that 


Q. Did Mr. Elliott: personally ever approach you 
this aeeident happened? A. Neve 


1 


feeling between vou and Mr 


SOL 


1 would from 
and [ suppose he 
(). He resented 
(1453) Mr. Edelman: 
leading 
‘he Court 
[hon 
Were there any specifi 
you and Mr. Elhott? 


4. Nothing that I—that I 


The Court: Nothing physical? 
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Witnes No, no, no, definitely. 
The Court: The usual argument betweer 
somebody lows in the level of service? 


| would 


Court 
don’t 
The Witness: 


The Court: 


vroriolo CT 
md known one of th ‘Mmiployve f seen hit 
f have been at his house one time in Living 1 Manor, 


many years before, J ven know Ww , ie worked 


or what he did. 
(). Did you discuss this accident with them before you 


made out the Compensation Form? A. No. no, no, | didn’t 


see them. 
The time that T saw him was before T was employed 


by the village 
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(). I show you Defendant's 


drive way ol Ir eda’s Bungalow 


lexhiul 


a fence there? 


JOSEPH DIACO, ea 


nolo Cor 
of the 


last question and answer? 


(The re porter repeated thre que Stor 


and answer. ) 


re working 
Ind—24th, 
that any 
of your 
true] 
(Q). Was there any complaints ever mae 
the trueks were being loa 
() Now, while mW there, did 
mark? <A. Ye 
7 


hye fore 


(1489) 
() 
every 
fo jump 
don 
() Deo 
that day up 
What? A. Bank run 
Q. At any time, at any time, sir, at any time that morn 
ing. from 8 o’elock until 12, 12:30, until 12:30, that day, 
was anyone of your—Maggiolo trucks carrying anything 
but sand and gravel? A. No 


Q). At any time from 8 o'clock in the morning on April 


94, 1972 through 12:30, were any of your trucks down 
Glenwild Road? A. No. 


Q. When did i for the first time carry any debris 
tT Apr 4 LO7 \ \bout ¢ n'cloes n the afternoon 


Approxin ite| 


Q) Are re ft iw sheets for each truck that is being 

ed (1 \ S 

Q. During tl av? Yes. there was 

(). And do the note } ! trips the make? \ 
Vos 

And thre not vhat thev eart A. Yes 

Q. And those that photostat copy of time 
sheets that were used for wh of the trucks that ore 
emg Use April th. 19727 A. Yes 

©. And do they indicate how many loads were carried 


each truck that day? 


Mr. Edelwan: Your Honor, | respectfully object 


The Court: Objection sustained 

Mr. Sergi: May | have this marked for ident 
fication 

The Clerk Doeument marked Defendant Mag 
iolo Exhibit Y for identification 


(). Are these trip tickets, are they kept in the regular 
course of business? (1491) A. Yes, they are. 

Q. Of Macziolo? A. Yes 

(). What's the purpose of keeping those trip tickets? 
A. Well, because they are rented trucks. The idee see 
how much work that the men did for the day and wnich 
men they had on for payroll purposes 

(). And those trucks are kept every day and they are 
records kept in the regular course of business of Maggiolo? 
A. Right. 


Mr. Sergi: IT now offer it 


Edelman: No objection, your Honor. 


Let it be marked. 
Exhibit Y pre 


lentificatior \ arked in evi 


Defendant Margiolo’s 


Magziolo 


two pages 


The Court: Let it be marked. 
The Clerk: Defendant’s exhibit Z for identifica 


if 
nm is now marked as Plaintiff’s exhibit 


ones 


(So marked.) 


Cor rectly, 


the four 


much more 


Isn't that vou, sir? A. That is right 
Q. All right 


¢ 


You, vourself, on the day of this occurrence took 8 junk 


® sand; is that correct? A. Yes. 


} 
‘ } 
and 


Q. So therefore, during the time you were—- A. No, you 


mean 


This is my signature here, I didn't take this (indieating), 
this truckdriver (indicating) took it. 


q. All right. 

DeGroat took it?) A. Right 

Q. Is that correct? <A. Yes. 

) Then therefore, as far as DeGroat s ceoneerned, 


he took the 8 junk and the 5 sand from the town, past the 


m the accident occurred: is that right? 


ow, (1544) 
S junk and 


S junk and 


lump truck 
A Yee: 


And a the last individual, who is Milo Conklin, 
ie took 3 )jyunk and 5 sé 7 A. No, he just got it 
| that was his complet load count, 
took sand «at 
wouldn't it be about the sar percent 
the other? A. Yes 
to about half sand Yes 


vour Honor 
lman conferred with Mr 


(1545) 


(). Isn't it a fact that according to the calculations, they 


were about twice the amount of junk or debris taken to 
the dump than sand delivered into the town? A. Approx 
imately one-half, possibly 


Joseph Diace rr Defendant Maggqiolo 


@. How many hours a day did they work? 
hours 
Q. They started at 


9 4 tig 
«\ ul) 


a half hour for 


eight o’el 


And_ ther they had 


OCK 


And therefore they would 
30. 
(). 4:36. 


ee 
Then what would 


o’clock unti! twely 


ve oO 


A. Right 
(1546) Q. Right 
hour and 
So that | 


we} 


and about two 


the numle 
ber 


Would 


Voll 


ian: Mav I[ |! 


reportel repeated 


1 would the 
it says 34 loads 20 loads, 
ime to deliver the 
All right 


of time, 


sheet, 


sand 

So therefore if it takes the same lenetl 
length, therefore by simple caleulation is it cor 
rect that they would be working at least twice the length 


of time taking Junk as they would be 


it does the jun 


taking sand, even 


olda 
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though the same was being delivered in town; isn’t that 


factually correct? 


uced into evidence. 


from 8:00 a.m. to 
30. During 
up a. 


ls of debris 


you <tated on yout durin » (TOSS CX 
amination that there was about twice as n junk than 


transported that day, is that (? Roughly, 


Q. All right. And t' refore, is it not a fact that ae 
cording to simple arithmetic, that if you had nine junk 


or nine dump and five sand, that the nine dump trueks or 
the nine junk would take five hours and 40 minutes and 
the five sand would take two hours and 40 minutes, if each 
of the loads took the same period of time? 


3lia 
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Mr. Sergi: Objection to the form. 
The Court: Sustained as to form. 


Q. All right. » remember in your statement that 


you stated t) 4) mintues for a load of dump 


or debris ot junk t —to go—to go from the site to 


the dump and come back, is that right A T don't re 
member 


proach 


id then oes 
what street? A. Lew Street 
Lew Street Glenwi ive, e right 


eventually hea south to the town d 


: imp, which 
the right or westerly side of Glenwild Drive. This is 


(1591) the same road that goes past the Freida’s Bungalow, 
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which are on the east side of Glenwild Drive nearer to 
Broadway than where the dump is located. Each run 
to the dump including loading time was about 40 minutes 
from loading time to the time the trucks returned. Do 
you remember that, sir? A. If I have it down there. 

(). Well, read it. Does that—is that what it says? 
That’s what it says. 

(). All right. Now, if—if each trip to the dump dump 
was 40 minutes and they took nine trips to the dump, 
nine times 40 is 360 minutes, is that correct, sir? A. 
Right. 

that would be six hours, is tha 
That’s correct 

(). And therefore, sir, is it not correet thi the men ac 
cording to those reeords only worked ei¢ht hours the 
dav? <A. Correct 

(). All richt And therefore 
sand, the time to tray 
would be two hours? (1592) 

Q. Well, if it would take 
worked eight, the other—-there a nly t hours left, 
is that 

(). So therefore, tak NV : for the sand, is that 
right, sir, cording: nple ealeulation ? \. Yes, ae 


cording to es 


(). And therefore, if they began loading sand at e1 


o'clock in the morning and vou said they worked contin 


ually and they loaded for only two hours they would end 


\ i 
loading sand at 10:00 o’clock, is that correct, sir, aceord 
ing to simple calculation? 

(). You are saying according to simple caleulation, yes, 


would agree. 


Mr. Sergi: Objection to the form—-excuse me? 
The Court Sustained as to form Strike the 
answer 


3lia 


J 


"i 


Defendant Magqaqiolo, Cro 


©. Isn't it a fact that according 


ig to your statement, that 
each trip to the dump would be ¢ 
right? <A. Yes. 


(). And therefore, 11 


ibout 40 minutes, is that 


they took 
(1593) The Court: Is that 
The Witness: Round trip, 


The Court: 40 minutes. 


rou 


] 


. hours 


therefore, the other two hours would be 


A. According to the 
And you 


statement, ves. 


said the statement was true? 


{ remember on it, 


And therefore, they hegan at 10:00 
oeloek in the morning—at in the morning and 
they took sand for two hours, that would end at 10:00 
o’clock in the morning, is that correct? A. If they started 
at 8:00? And 


sand? According to 


they just delivered 
what vou 


two hours. would he 8:00 
10:00, ves. 


(1594) Mr. Serei: Objection to the form 


tion Move to strike the 


{ 
a 


answer, 
The Court: Ul allow it. I'l] allow it to stand. 


And. therefore, then 


from 10:00 o'clock on, until 
in the afternoon, 


according to these records and 


simple ealeulation, they would be taking debris to the 
dump, is that correct, sir? A. 
I would sav ves, 


According to ealeulation, 


(). Isn’t that correct? A. According to calculation. 


umn from 10:00 


afternoon 
<tanee than 


in town 
And they 
things At 
from 8:00 


ist saying 


ther ques 
time from 


lumped, 


ould take 


trips 
trips, rout ‘ip would-— nine trips 


oule he 260 Tt! 
‘| Ie Witness: 
The Court: If they completed their work at 4:30 and 


i whie! 


you computed it back, wouldn’t that take you to ten o’elock 
in the morning? 
The Witness: Yes. It would take you to—If you take 


six hours from six—from 4:30 back, it would take you to 


10:00 o'clock in the morning. I would say yes to that. 


pecihea 


total toa 


vn dump and 


Street, then 
Street, then a teft tu 
sroadway. which curves to 
ong block past Lou Street 

ally heads south 
vesterly sic 
at goes past 
which 


Ss Bungalow z. 


are on the east side of Glenwild Drive nearer 


to 
iway than to where the dump is located. Each run 
to the dump, inelnding loading time was about forty min 
utes from the loading time to the time the trucks 
turned.” 


Fe 


Didn't you specifically state that in vour statement? 


Diaco ere Vaggiol 


1639) The Court: Is this the way you loaded the trucks 
the 24th? Is that the way they would look? 


fhe Witness: I'd say pretty close to it 


The Court: All right. 
The Clerl Plaintiff’s exhibit 41, previously 


marked for identification is now marked in evidence. 
(So marked.) 
The Court: Now, ' 
llow muel meer are in’ be with this 
Mr. Edelman? 
Wdelman About twenty miunu _ vour Honor 
The Court: It’s amazing 


present. ) 


he picture 


‘ 
) 


int: Surely 

xhibit number ts that? 
‘erk: 41. vour Honor 
Court: 41 is shown to the 


I jurs 


ine shown naw.) 


Oh Ml i\ 


vour statement, have you got page 4, 


noon 
to 12:30 p.m., myself and my crew, including the Gorr 


truck drivers, were at lunch and | was at a luncheon 


About the eighth line down, it says, “From 12:00 


Defendant Magqgiolo, Cross 


ett. near Iligh venue and Broadway in town. The 
trucks were | were some at the dump and some 


at the town job demolition site.” 


Did vou specifically ate your statement? A 
Yes 

(). All 

And if at’ . jan’ it a fact that prior to 12:00 
o’cloek, on of the trucks or some of th trucks would 
have to be hauling debris from the demolition ite in town 
to the dump? 


Mr. Sergei Objection 

The Court: Sustained as to form. It’s argumen 
tative 

Will vou please ask the witness whether the (1642) 
trucks were at the dump at 12:30? Were they at 
the dump at 12:30 on April 24th? 


No, they 


Court Ohiection sustained 
said he said so it | trtement 


Edelman 


ia Banner, vou stated 
employed by th agriolo Corporation on w date 
this oceurrenee ay before that occurrence: that eor 
reet? A. Ve 
() Was-——wasn’t virtually his entire job was to follow 


the Mageiolo trucks or the trueks being operated by the 


Maggiolo drivers from the demolition site to the dump 


site and to pick up any debris that would fall off in the 
route? <A. Yes. 

Q. And that includes lumber, planks or anything else 
that would fall of% is that right? A. Yes 

(). And he had a pickup truck for that purpose? 
Yes 


sdent and 


. ; , 
Road richt 


oceurrenes 
July 1977 
No 


() Now, how were you called 


By telephone. 
Q). Who called you? | 


Sergi or the office. 


don’t reeall 


eph Diaco 


certain mote 


eorrect? 


\. Where did we go? 


notel to see if 


ollice space a 


at that time did you fo into any room?’ 
And how did vou know to what room to go to? 
No, we didn’t know We just was waiting there. 
‘hat’s the only room that they have in the motel. The 
them are just for living quarters 


knew what room it would be in 


MOA. 
octa 


Jose ph Diaco. for Defendant Vaggiolo, Cri 


(). Did you go—Pardon me. You met in the lobby or 
somewhere near the main desk of the motel, is that right 
sir? A. On the side, right, in the ps 

And then after that where did you go? Please tell 
4. We went into this office space, this room. 
It was an office space, or was it a bedroom? A. No, 
lice space, an empty room with a table, chairs 
around it; that’s what if was 

(). Was there anyone else there besides the people you 
have mentioned? A. No 

(). You stated that there was a stenographer there; 
(1655) is that correct? 4. Yes 

(). At that time did they ask 5 any questions? 
Yes 

©. Did they take down whi vou had told them of 
what vou remembered of this oeeurrence? Yes 

Q. Did v ask you to 

Q. Did 


vou ther 
tioned? lon’t rem 
QQ. Do vou remember ans ) { t Nf) Conklin told 


1eN of 


wourred that 


‘re vou there during 
‘re about two 
ir? A. Right, ves 
(). During all this time w all these other people 
there, for two, two and a half hours? (1656) A. Right 
(). During all the time you were in a room about how 
big? A. Twenty by twelve 
Q. And there’d be no difficulty in’ hearing what Mr 
Serei stated or what these other gentlemen Mr 
Sergi? A. No 


fendant Maggiolo, Cross 


correct A. Correct. 


he speak to you? A. Fifteen-twenty 


other two hours or so you were just 

to questions that Mr. Sergi had 
is that correct? <A. Yes. 

Milo Conklin was 

during the other 


thre re anid liste n 


ust they were talk 


the session there, 


<0 | don’t remember him 


eft—lI left he 


you there 
stions? A 
remember 
(). Do 
A. No. 
(). at that time? 
How about Mr. DeGroat Do 
what he suid or what answers 
Q). All ri And Mr. Detroat 
the dozer operator 
What \. Dozer operator, B-5 dozer operator 
Sut he was at the dump, 1 li right? <A. Yes 
). He wouldn't have any knowledge, would he, of any 
thing that may have occurred on Glenwild Road; is that 
correct? <A. Correct. ' 
(1658) QQ. Now to come back to Obanner, were you pres 
ent when he spoke to Mr. Obanner? <A. Yes 
{). And could you tell us to the best of vour recollee 
what was asked of Mr. Obanner and what he stated 
at iiat time? <A. No. 


way, and 


x + 
front-end 


of him 


Iniutes to 


at Junch 


Bo vou remember at wha f th ay on April 


1972, the chief of police where you 
working? A. Yes. 


About what time was that? 


ow many true 


d four trucks 


navbe four 
ake more 
I oon? 


nm trip 


\. Railroad track, right here. 


You said hardware store? Would you please place 
\. Hardware. 


{m [ correct that in your direct testimony you 


stated on the day of this occurrence, on April 24th, 1972, 


vou were tearing down and you were loading the debris 
from the hardware store? <A. April 24th 


flan Vac Dou ell 


Sergi: At what 
n the afternoon. 


lid you were you tear 

hardwa ore and loading that debris on 
A. Yes. | was but this not the truck. 

the Gorr trucks, if you'll show 


was not on the 


was not on the 


39. Is that a fair 
trucks that were 


= one 


it, though. 


the morning, in the afternoon 
After 3:00 o'clock. 


“| “Gorr” trucks, “Gorr” 


And you state that it is a fair representa- 


tion how it was loaded after 3:00 o'clock; is that right, 
sir? <A. Yes. 

Q. All right. 

Would you please place the date then 


(1743) This big long building. 


Alan MacDowell, for Defendant Magqag olo. Cross 


Q. That’s— A. Started at 5:00 o’cloek in the afternoon 
Q. All right. 
That is—would you please put number “1” here? A. 


Number “1” what? 


Q. Just that this is one of the buildings that was going 
us 


} 1 


after the 24th or A. After 3:00 c’clock 


Mr. Sergi: Your Honor, what is he asking fun 
to do | don’t understand 
T Court: Mr. Rudolph 


(Record read.) 


Mr. Serg | don’t understan 
what is it going to designate ? 
The Court: Don’t do that. 
: J = . 
(1758 Court: | understand that Now, at 3:00 
o’eloeck or 3:30 or 4:00 o'eior or 4:30, when vou loade 
the truck, did it look something like that? 
The Witness: Y« 
The Court: All rignt The same type of material? 
The Witness Yes 
The Court: The loads sta {1 about the same way? 
The Witness: Yes Wood 
| Court: That’s 11 want to know What othe 
pictures do you intend to intr ice? 
Mr. Edelman: Offer all of them, vour Honor 


The Court: Objection sustained to 42 because 


=} no I re tha i onde Lonless ts 
inless ~ re » demonstrate the type 
loader that loaded 

Mr. Edelman: That L 

The Court: | don’t see how that’s material to t 


Mr. Edelman: That's the only purpose 1 thi 


A 


The 
The 
The 


Cal 
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The Court: Do you object to 42% 
the type of loader. 
Mr. Sergi: Yes, | object to it, your Honor. 
The Court: Objection sustained. This case 1 
iny defect in the loader or the way 
loader was used to load the truel it’s based on 


the amourt of the load and the type of material 


that wa on the truck after the truck was 


led by 


\ 


k you 


mind when it was done 
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(1819) BRIAN DuBOIS, called as a witness herein, hav 


ing been first duly sworn by the Clerk of the Court, was 


examined and testified as follows: 


Direct Examination by Mr. Serq 
- o - 


(1823) between the he s of 8:00 a.m. and 12:00 noon, 
you, in your truck that you were driving tor Maggiolo, 
made any trips down Glenwild Road to the dump? A 
No, I didn’t. 

(). Did you make any trips to the village dump at any 
time that day? A. Yes, I did. 

Q. At what time of the day do you say that you drove 
to the village dump for the first time on April 22, 19727 
I'm sorry. April 24th. A. It was the latter part of the 
afternoon. 


Q. Can you be more specilic about the latter part of 


the afternoon \. Well, it was about a quarter after 2:00, 
2-30, we said to the boss, Joe, that we were going to £0 
for an afternoon coffee break. We went, we left the trucks 
sitting. We went for the coffee break and they came int 
the restaurant where we were having coffee and said that 
thev were reads to start moving the materia! 

(1824) Direct Eramination by Mr. Ser (Cond 

Q. You went back shortly after 2:15?) That's when ye 

took your first load down Glenwild Road? A. That 1s 


right 

Q@. Now, do you have any personal recollection at this 
time where it was that you were picking up the founda 
tion and carrying it to the laundry? Do you remember? 
A. Yes, I remember 

Q. Is it--you can come over here with a pointer, Mr. 
DuBois, and indicate where you say you were picking up 
the foundation and cart vy it to the laundry. A. Where 
is Main Street in Woodridge here? 


Brian DuBois, for Defendant Maaaiolo, Direct 


You want Broadway or Gr cn Street? There is no 


Street 


Mr. EKdelinan: 


The Court: Strike 


Witness: Well, here where | am now. Here 


material from 


(1858) A. | mad » hecause | got | off that day. 
Q). How about the other driver A. They made the 


same. 


heen contacted quite a Tew times 
| { 


Q. Who was the first person or whose office was the first 
to contact you regarding thi necident? \ The first one 
to contact me was R& Hf Gorrs 

Q. Gorrs?’ A. The owner of t 

Q. OK. And as a result of that inquiry by Mrs. (torr, 
did you go down to Mrs. Gorr or the Gorr’s office to dis 
cuss this? A. No. Our first conversation was Just over 
the phone. 

(). Did you ever ¢ her office or their. office 


e 


(1906) “Question: When you left, Harold and Dave and 
Dave’s wife were still there? 


Brian Dub for Defendant Magaqtolo, Direct 


‘Harold went with me | rode to Liberty with Harold. 

“Questic Wait a moment. While you were there did 
Orses Sy k t Ilarold. also, or did } lust speak to vou 
\ ly ou were here? 

“Answer Hfe took Harold aside a sy to ! 


“Question: | see 

“Then there came a tin it | ‘ { night a 

mu and Haroid ( up and left 

“Answer: The two of us left 

“Onestior And Dave ar his wife rematine 

“Answer: Yes 

“Question: Did vou go bac 

“Answer: He told me that he was going to contact me 
again, but to this dav [| never heard a thing. 

“Question: In vour nd vou are secure and sure that 


at no time, as far as you know, did anv of (1907) the 
Gorr trucks that were working for Maggiolo on that day 
when this f w [hott was supposed to have gotten hurt, 
fo down Glenwild 
“Answer: Yes, | 
“Question: Then 


and vou are willing to testifv in 


“Answer: | will 

“Question: What, if anything else, did Mr. Orseck say to 
you while you were in his office that time? 

“Answer: He said he wanted me to change my story 
and be a friend of his, or else he would kiek the shit out 
of me. | told hin he would he the first person that ever 
kicked the shit out of me. 

“Question: Was there any animosity? 

“Answer: He said that two or three times, that same 


hrase, 


+ arg 
rd again, 


told some 
ement or lack 
oceurred does 


vou under oath 


:n't add to 


testimony 


n by Mr. Sergi: (Cont.) 


(). Will vou tell us what story you were telling Mr. Or 
; about the happening of this accident, please? \ 
1 told him that four of 


' 
SeCr 


us were moving material up to 


the steam launatl \ ryiit i ere nowheres near 
t Glenw It i. 

Q. Wha M say to whie ou told him 
that? ir, Orseek wanted me to sai e didn’t eare 
about what day I Was but that a piece of wood eould 
fi} in truce 

O. Vi t i y A Wood ita off 1 
Lruek. 

(). What es to that A. Fle sa ull right 
MY i n } | le i] aout 
IN} 

() An - vou a this ihout the aecident to 
Mr. Flhott? <A. Pardon? 

() Did | 1 2 “ it thie ice ent to Mr 
Klhott A He ed me if | en aman on the road that 
lav, I] sa lw t up the roa | [ couldn’t see 
A otha 

. . o 

IGIS) « 4 1 of ) « storv, Mr. Sergi. and 

that the t ye ! can hange that story tor 


(). Tha ( V | ( ( I’m asking \ 
He asked to go along with him 

Now, I « t sav how am [| supposed to go along wit! 

1, all | ! < going alone witl mu. TN 
4) ion \ t) ou | m tory oe nt rey al ne W thy 
vou there nothing | ean do for vou 


The Court: Did he say, “TIT want you to testify 
or | want vou to make a statement and say this:” 
Did he tell what he wanted you to say, In any 
respect, to what happened on the 24th, did he tell 


vou what he wanted you to say? 


The Witness: He was mainly interested that a piece of 
wood could fall off of my truck. 


| told him this day T was not hauling wood in the morn 


ld a ol 


Wood did 


| that fell 


piece 
! 


fai) 


been 


} 7 


had not 


April 24t 


not on the 


Was 


\ 
4H) 


when 


Ii 


1 want vou to 


Was 


4 


Is that it, sir A. That’s mht 
And therefore, if that 1 it is not fact that 


accident mast have happened sometime hefore that time 


rig 
the 
? 


SO, a 


Mr 
The 


Sergi 


Court: 


Objection 
Objeetion 


sustained 
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rsation with Mr. Or 
when someone first called you on be 
you would be paid 


\. That's exactly 


mean, | 


Come DaACK How thany time peo hothered 


occurrenee over the pe riod of years 
keep no scoreboard but | would 


uple of recordings on the 


iInsinuation 


Mr. Ser: 


Phe Cour i head, “delman 


Have vou Ose ‘ordin They are the same 
Pardon me, Mr. DuBois, 
Have | them? 
Yes. A. What would I have 


vou those recordings? 


them for? I didn’t tape 


urt: You said you made reeordings 
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The Witness: The man called me up and said 
necount of the story. 


eA record oe of » telephone 


’ 


happened.’ 


(), When was the first tin - called you in 
connection with this particular occurrence A. It was in 
well, last May—not last—this past May of 1974 is when 
things really started happening. 
That’s when Mr. Holmes started gett: in touch with 
when Mr. Orseck’s office started getting in touch with 


when it started movi 


vas that before you spoke to Mr. Orseck at his 


Mr. ek at 


his office that 
you spoke to M 4 olmes? z | spoke to Mr. Holmes before 
I sot a ee I 

Q. And did Mr mes tell io represented the 
attorneys for 
(1929) Q. And 


your Corns 


Mr. Edelman: At this ne | asl he produe 
tion of the recording, your Honor 

Mr. Sergi: Your onor has admonished Mr. 
Edelman about this 

The Court: Did Task you not to make a demand 
in front of the Jury? 

Mr. Edelman: [’m sorry. 

The Court: You apologize and keep doing it. 
You don’t obey the directions of this Court. You 
just completely disregard it every time, Mr. Fdel 
nan, no matter how clearly and emphatically I 
state it. 
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Mr. Sergi: He is doing it on purpose, your 
Honor. 

The Cou The Jury is excused. 

(Jury excused. ) 

The Court: You are just impossible to contro 
You don’t care about anything the Court says 
You just have a way of trying this case and no 


+ 


body’s going to interfere with it,—no one, not de 


fense counsel the Court or the law—nobody. 
That’s the wer you try a case. 
oo € 


(1932) long before this and Mr. Langan’s office had 
no statement, 

This case was marked for trial back in May of 
1974, and shortly thereafter [| was brought into the 
case as trial counsel and up to that time there 
were no depositions and interrogatories were en 
tered by Mr. Langan and the statement made just 
now by Mr. Edelman is whelly unfair and irrele 
vant 

The Court 
Holmes, pleas 

Mr. Kdelran 

‘he Court: ha ‘oe more 
a matter of habit 
vour habit is. If 
vour habit and you can’t get out of it you 
should not try eases in this eourt 

Try your cases elsewhere. We can’t take it 

Mr. Sergi: Once more—and I vy it sincerely 
and regrettably——T don’t know how in the world we 
can try this ease with Mr. Edelman’s tacties. 

This Jury has been contaminated and prejudiced 
by comments and gestures and by counsel’s refusal 
to accept admonishment in this case 
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(1961) <A. Yes, sir, that’s what I’m telling this Jury. 


Q. Now, to come back to the day of this occurrence, you 
stated, did you not, on direct examination, that you re- 


member that you were—that you only took one load of 


debris or one load of wood from one of the sites at W o0d- 
ridge demolition site to the dump? A. Right. 

(). Is that correct? Is that true? A. That is true 

(). And that’s all you did all day? A. No. f didn’t say 
that. 

Q. No. Is that the only load you took to the dump all 
day? A To the dump, to the—on the Glenwild Road, yes. 

Q. Is there any other way to go to the dump but 
through the Glenwild Road? A. Not that we use, no. 

(). So is it your testimony that you only took one single 
solitary load of debris or wood from the demolition site 
to the dump on April 24, 1972? A. That’s right. 

(). Is that your testimony? T cannot hear you. (1962) 
A. Yes. 

(). Is that as—is that as true as of of all your other 


testimony? 


Mr. Sergi: Objection 
The Court: Objection sustaine: 
Mr. Edelman: Okay 


By Mr. Edelman: 


Q. And is it also your testimony that each of the drivers 
worked together at all times on April 24, 19727 A. Yes, 
we did. 

(). And is it your testimony that each of these drivers 
only took one load of debris or wood from the demolition 
site to the dump on April 24, 19721 Is that your testi 
mony? A. They would have to, unless they flew 


Mr. Edelman: May I ask that be stricken? 
The Court. Strike it out 
Mr. Edelman: All right 


) A 
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Q: Is thi 


t vour testimonv? A. I know [| took one load 
~° ° . 


i 
How can | 


The Court: Well, if you don’t know how many the others 
took. sav vou don't know, but if you do know they only 
took one lead. then say so. 


The Witness: One load, to my knowledge, that (1963) 


we all took. ves. 


(). And did you testify that one person would follow 


the other person wherever they were going, the four 


drivers? A. Yes, we all went to the same locations. We 
didn’t 
Q. And therefore, is it not a fact that according to 


vour testimony, you only went and took a load of wood 


or debris on one oceasion, on that day on April 24th to 
the dump: is that correct? 


Mr. Sergi: | object to the form of the question, 
At what time is he talking about, your Honor? 

Mr. Edelman: Any time that day. 

Mr. Sergi: All right. 


(). Is that correct, sir? A. One load. 
Q). Are you sure of that? 


Mr. Sergi: Objection. He’s answered it three 
times. 

The Court: Objection sustained 

Mr. Edelman: All right. 


Q. Is it not a fact that also, that according to your 
testimony, the other all the other three drivers did the 
same? 


(2015) could not work so that would be an additional 80. 
That would be $130 a day. 
(). All right. And how many days would that be? A. 
I just told you it 


940 


otca 
, Brian Dubous, 70) Defendant Maqqu lo. Cross 
() hive favs AG Yes 
Q), All right That’s five times 150: 1s that ri: ht? That’s 


100 they owe vou already; 1s that right? A. [| have not 


Q. Or five times 180 1s 


Mr. Serei: It’s five times 130. 
The Court: Objectiol 


Mr. Edelman: O.Is. 


+ 


Q. In anv event. when you went to this motel in Sep 
tember. did they tell you or did anybody tell you that 
there was going to be some sort of a legal proceeding 
a hotel or in a motel on a Sun lav? A. When T was 
nformed of this, they said there would be a court reeorder 
there and the lawyer would be there and. he would—is 
eoing to ask our stor! and the court recorder was going 
to take down everything we said 
(), Were vou under the understanding that when you 


went there there was some sort of a lezal proceeding? 


Mr. Sergi: Objection. 
é 7 s . 


(2027) in Sidne Orseck’s office on that statement; is that 


Mr. Sergi: Objection Already answered, your 
Honor. 


The Court: [| will allow if again. 


Re Is that correct, s r? <A. | told him what went on. 
He wrote it down, T is all that he wrote. 

Q. And that’s all that is in the statement regarding 
what happened in Sidney Orseck’s office; is that correct, 
sir? 


Mr. Sergi: Objection. Already answered three 


times. 
The Court: Ill allow it a fourth time. 
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, ‘ a 
(). Could you answer tihat yes or no; A. Mr. Ede 
man, | cannot answer that question ves or no. 


Q. Is there anything else in that statement about wiiat 


occurred in Sidney Orseck’s office except what Pve read 
A. In this tatement? 
Q. Yes \. In this statement there is me irther 
formation about the visit, no. 
(). Is there one single thing in the statement 
3. 
° J a 
eA Withes statement tn response t e ques 
tion 
The Court: Objection overrule 
Just enswer the question. Don't volunteer at 


information 

You see, Mr. Sergi has the right to take vou 
re-direct examination and ask you questions that 
might bring out all the information vou would like 
to give in answer to Mr. Ede!man’s question. But 
answer Mr. Edelman’s questions. He has a right to 


contro! the examination. 


at 


The Witness: Mr. Edelman. that’s what [ said in t 
statement. 

Mr. Edelman: Thank vou All right. 
By Mr. Ede!lmar 

Q. Did y also state in the statement that. ‘IT was not 
carrying any tumber or debris on the date of the aeci 


dent”? 

This is on page 3 in the middle of the page. Tf you 
want to Pll gladly show you where it is. After the word 
“truck.” 

“T told him that [ was not carrying lumber or debris 
on the date of the accident.” Isn’t that specifically in the 
statement? A. That’s the words that are on this statement, 


Ves 


& 
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(2034) Cross Examination by Mr. Edelman: (Cont'd. ) 


Q@. And isn’ a further fact that in this motel, when 


they took the—it’s your took your testimony down, oF 


vour storv down, or the way they transeribed it— 


Mr. Sergi: Objection to the description of what 
the testimony was, your Honor. 
Mr. Edelman: I will withdraw it. 


Q. Isn't it a further fact that aecording to the tran 
scription, on Page 14 you stated, relerring to Glenwild 
Road. “He asked me about the day April 24th. 


“Question: Yes. 

“Answer: I told him like I’m telling you, about Mr. 
Slater coming down and asking me, and that was the only 
thing | remember that particular day. | told | im we were 


road.” 


And then at page 16 and 19 the same testimony, you 
stated this question and this answer. 


“Question: in your mind, you are secure and sure that 
at no time, as far as you know, did any of the Gorr trucks 
that were working for Maggiolo on that day, when this 


fellow Elliott was supposed to have gotten hurt, go down 
| 


Glenwild Road? 
nN 


(2035) 


vuswer: Yes, I'm positive of that. 


Was that your answer at that time? A. If it’s in the 
statement, that’s my answer. 

(). That wasn't true, was it, that you weren't on Glen- 
wild Road that day A. Mr. Edelman, 


Mr. Edelman: May I have a yes or no. 

Mr, Sergi: Objection, your Honor. 

The Court: Sustained. 

If you can’t answer it yes or no, say you can’t 
answer it yes or no. 
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The Witness: ‘That day we were down the road. 


(). And therefore, those two statements weren't correct, 
were they, that you weren't on Glenwild Road that day? 
A. Not until I learned the rest of the facts. You seem 
to be pointing out it’s not correct. 

Q. As a matter of fact, you identified the picture as 
being a fair representation of how the load you carried 
on that. day on Glenwild Road looked, did you not? A 
I am under oath, Mr. Edelman. Yes, that was a picture 
of the truck 

(). Let’s come back to Mr. Orseck for a moment. Isnt 
it a fact that he specifically told you that as far 


(2041) were you in the habit of looking continually both 
in your left rear view mirror, in your right rear view 
mirror as vou drove down the road? 


Mr. Sergi: Objection. 
The Court: Objection sustained. It’s irrelevant 


Q. Now, to come back te--you stated on the day of 
this occurrence that you were taking concrete and founda 
tion blocks and dirt to the laundry, is that right? A. | 
said that in the testimony yesterday and also in this, yes. 

Q. Now, was this laundry a dump? A. The laundry 
was not a dump, Mr. Edelman. 

Q. You’re sure of that, right? A. We weren't dump 
ing wood in there, and | figure a dump is—I mean, it’s 
all according to what you call a dump. 

Q. Did you ever tell anybody—by the way, as a mat 
ter of fact that the only dump was on Glenwild Road? 
A. Yes. Unless you eall the laundry a dump. 

Q. As a matter of fact that laundry had been torn 
downt <A. Mr. Edelman, I’m not a resident of that 
town. I was just doing what T was told that day. We 
took (2041a) this material up to the steam laundry and 
dumped it where we were told to dump it. 
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(2042) Cross Examination by Mr. Edelman: (Cont.) 


Q. All right. 
Isn't it a fact that the building where the laundry was 


and near where the laundry was had been torn down? 


Mr. Sergi: When, your Honor? 


Mr. Sergi: Just a moment. Objection. When? 
The Court: Overruled. 


Q. Before April 24th, 1972? A. Well, Mr. Edelman, 
when I left that job, April 24, that steam laundry was 
still in operation, had steam coming out of the pipes sO 
that’s not in operation? J don’t understand your ques 
tion. 


l 


(). You were not taking this material to the laundry 
in order to jill in any torn-down building, were you? 
A. Mr. Edelman, it’s—it was a place they told us to go 
dump dirt. 1 do not know what was there. There was 
a—it was a dropoff, t—-l surmise it was cetting filled 
for a parking lot or something {1-1 don’t know what 
you are trying to vet me to say 

(). You know that other buildings had been torn down 
before April 24th, 1972; is that correct? 


(2052) A. If there was 
(). Isn’t it also a tact 


very close buddies? j . ir. mat’ correct 


Q. And how long have you and Harold Utegg been 
very close buddies? A. have known Harold Utegg 
since 1966. 

Q. And isn’t it a faet that you work with hit not 
only on jobs but in union aetivities together? A. Please 
specify what you're talking about. 1 don’t understand. 

We belong to the same union, yes 
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Q. And don't you work with him in the same union 


ind of 


What k 


Mr. Sergi: 
to the form. 


Objection 


Do vou understand the 


| don’t 
The The 
stand the question, M1 
Mr. Edelman: All right 


The Court: 
The Witness: 


understand. 
witness say 


Mdelna 


Court: 


Q. Do you remember 
fied 
Where? 


Sergi: 


Mr 


you—-the umon usually | 


-that ’ 
together, you and Harold 


close 


Mr. 
from, 
Mr 
would appeal 
If he is and | 
MH, youl flonor 


Q. 
pretty 
May I have 

lim not 


rie He's 


ig ae} 


Sere: 


loo 


that 


byery 


low 
The Court 


reading 


are 
Idelman. 


Mr. Wh 


lelman: 


(2054 ) Ll. 
11, 


it a fact that Page 


(). Isn't 
tions were asked, Line 17, “Before that were you having 


Utegg or 


communieation with Harold 


any 
accident? 


regarding that 


lan 


the 


following 


David 


ytd, 


ques 


Utegg 
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“Answer: Well, Harold and I had pretty much worked 
together. If it’s at all possible, the union usually keeps 
us pretty close together.” 

Is that a true statement? <A. That’s a 

(). All right. Now to come back 
occurrence, when you were at the—having lunch, you said 
a Mr. Slater came to see you? A. Tle did. 

Q. And didn’t Mr. Slater tell you that an accident nap 
pened with—to Bob Elliott, just yes or no? <A. No. 

(). Is it your testimony that Mr. Slater told you that 
3ob Elliott was hurt in a fight? A. Mr. Edelman, he 
did not say any name. In my testimony | said a 
employee of the Village of Woodridge, that is all | 
and that is all I know 

(). Did Mr. Slater ask you whether or not you 


(2080) HAROLD 
been first duly 


witness stand 


Direct Eraminea 


(2082) sand, the 


the laundry that day h, around 1:30. A quarter to 
on. 


(). Pardon? A, 1:30, a quarte 

Q. Now, at any time that dé vou down Glenw 
Road going to the village dump? A. No, sit 

Q. Didn’t go down there at all! A. That's right. 

Q. Was there any demolition done that afternoon at 
all? A. In the afternoon, yes. 

Q. What time in the afternoon was there demolition? 
A. Maybe a quarter after 3:00. 
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Q. Now, when they—when the building was being demo! 
ished, did you take any of this stuff down Glenwild Roa 
in the afternoon around 3:00 o’clock? A. Yes, sir, took 
one load. 

Q. One load. Is that the only load? A. That’s 

Q. Now, did you see your brother David 
afternoon? <A. Yes, sir. 

(2083) QQ. And did you se 
of debris down Glenwild 
took one load also. 

Q). One load. 

Did vou see your brother ! 
tween S:00 o'clock in the morning unt 
noon? 

Did you see \ rother David 
truck? A. Yes, 

Q). What kind of work did vou see you! 
trom S$:00 o’elock in the morning until 
the afternoon A. Same thing | was doing 

Q). Same tl Ine Vo 


ul were domg? — , -, Sir 


(). Now, when was the first. time anyone spoke 


io you about this accident after April 


ar 
don? 
(). When for the first 
what happened on Apt 
this accident? A. Oh. 


(). Just take it easy | r the 


questions 


(2093) DuBois? 


Q. Will vou tell us what that conversation was? A. 
He asked him if he was down that road, Glenwild 
that morning. He said, no. 


Road, 
In fact, he asked all three 
of us if we was down that road. He said no. 

Q. When you say all three of us— A. That was Brien 
DuBois, myself and my brother. 
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Q. And you say you heard say | / was not 
down Glenwild Road that day? The ight. 

Q. And you answered no, vere Lo. Glenwild 
Road that day? <A. Yes, sit 

(). And did you hear what 
that question? 

(). What did y - brother ‘4 ww to at question? 
A. He said th ame t g ast wn the road 


that mornin 


4 


morning ? 


And he 


October 


( 


d 
Q). Ho ly vou remember that date, that it's October 


ith, how : vou so precise f | ¢ a subpoena. 


(). May « the subpoena? <A 


if 


Mr. Sergi: Mav we have it m: | for identifica 
tion, your tlonor 

The Court: Let it 

The Clerk: So marked ¢ ‘s Exhibit 438 
for identification 


(So marked.) 
By Mr. Edelman: 


Q. Am | correct then that you're sure that you were 
at this Patio Motel on October 6, 1974, about two months 
ago or so, is that correct, sir? A. Right. 

(). No doubt about that in your mind, is there? 

No uoubt about it at all. 


Q. Now, wl you went to the Patio Motel, how 
were vou ¢a » the Patio Motel? \. How 


called ther: 


0. Yes , s ‘alled] me by phone 
led Mr. Ifulmes. 
dj he tell] you why you had 
10 Motel \. Why? 

Q. Yes. Mr. EM 

Q. Did he tell you 
sort of a proceeding or a hearn ‘ motel? 
He said probably a hearing 

(). A hearing? A. Yes 

Q. Did vou understand that to be some sort of 
hearing? A. | don’t know if it was legal or not, 

Q). Did he fell vou that vou had to be there? 
would like to have me there. 

Q). Did he tell you at that time that there is going 


any reporters there, someone to take any testimony 


() Did h ai 4 hat at tha murticular time there 
Is golmg 
men who 
A. No, sir 
In any event, at that time d tell vou what 
at this reid miotel? A. 12:00 o'clock 
And did he al Il you at that time that vou'r 
going to be paid for ir time or testimony? A. Tle said 
he’d take care of it, any expenses, ve 
Q. And when you went thre, vou knew you were go 
ing to get some money for coming down, is that correct? 
A. Yeah, but T didn’t receive anything. Until I got 
subpoenaed 
Q. On that day in the Patio Motel, isn’t it a fact that 
vou got $50? A. Yes, sir. 
(). And at that time were certain—was there certain 
questions and answers asked of yon? <A. Yes 
(. All right. 
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(2140) CHARLES BERNSTELN, called as a witness, 
first being duly sworn, testified as follows: 


Rebuttal Examination by Mr. Edelman: 
> + > 


(2144) The ¢ irt: Strike it out as not responsive. 


Q. Did you speak to anyone connecte’ with the Mag- 
giolo 1 1,oration regarding this accident on April 24. 
1972? A. Yes, 1 did. 

Q. Who ci r speak to? A. He was the foreman, 
the super, 1° Jee, 

). Did you xk to Joey Dee on many occasions ve 
fore that time? A. On several prior to that. 

Q. And was that in connection with your official duties? 
A. Yes, that was. 

Q). Now, that morning before you heard of the acei 
dent did yo. visit any of the demolition sites? <A. I 
passed the s nere demolition was going on. 

Q. Wuere Nat? A. Highland Avenue. 

(). What \ heing torn down at that time on the day 
of this oecar,.nce? A. Hleckman’s Hardware. 

Q. And where was that located? A. On Highland. 

Q. And Highland near what other street? A. Well, it 
was connected with Main and Highland. 

(2145) Q. About how long was A. It was in a corner, 
sort of like a triangle. 

Q. Was that ai » corner virtually of Highland Ave 


nue and Broac wa A. Broadway swings into it, yes. 


It’s sort of iar spot between the three roads. 

Q. And «i time of day did you e this demoli 
tion wo; - on Highland Avenue on April 24, 
1972? time late morning. I don’t know 
the exact sh. 

Q. Well, could you teli us what the outside limit of the 
time was, was it before lunch or after lunch? A. It was 
before lunch. 


on 
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Q. Before what time? A. I guess before noon. 
Q. Okay. And at that time did you see what was be- 
ing done? A. I saw the equipment there and I saw trucks, 
one or two were loaded. I don’t remember exactly, but 
I do remember that there was at least one truck loaded. 
(). And I show you these pictures and ask you whether 
or not-—I show you first Plaintiff's Exhibit 27 In evi 


dence—rather, 27 for identification. 

Is this a trne and fair representation of the 

. s 

(2147) four weeks. 

The Court: We want to know what happtned on tl 
24th. 

The Witness: On that day, that’s what it appears to 
me to be the case of the load. 


P 


Q. I show you Plaintiffs Exhibit 39 in evidence and 
ask you whether that is also a fair representation of how 
the trucks were being loaded on that day before noon 
A. That is. 


The Court: How many trueks dis 
self? 

The Witness: There were 
was loaded 1 don’t reeall if th 


or not. 


Mr. Edelman: | offer the first one, Plaintiff's 
Exhibit 27 for identification into evidence. 
Mr. Sergi: | object, your Honor 


r 


Yhe Court: Objection sustained. 


(). Is this pieture, Plaintiffs 27 in evidence, a 
representation 


Mr. Sergi: It is not in evidence. 


Mr. Edelman: I mean for identification 
The Court: The jury may be excused 
(Jury ex ost.) 
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(2209) The Court: All right. 
Mr. Edelman: At this time, your Honor, I offer in 
evidence a subpoena which [ would like to first mark 


for identification. 

The Clerk: So marked as Plaintiff’s Exhibit 47 for 
identification. 

(So marked.) 

The Court: May [ see it 

The jury may be excused. 

(Jury excused. ) 

The Court: Show it to Mr. Sergi. 

Mr. Sergi: I object. 

The Court: What’s the purpose of this? 

Mr. Edelman: To show that the defendant Maggiolo 
in the EBT testified that he kept progress records which 
would indicate the work being done at the job at the 
particular date and the place: that also the witness Diaco 
similarly testified from the record and therefore, your 
Honor, you ought to show that we also made another 
attempt to get it through a subpoena and none of these 
records were produced. 

Your Honor, | respectfully submit that inder those 
circumstances we would be entitled to a charge (2210) 
as to possible inference or an inference that eould he 
drawn adversely to defendant for failure to produce books 
that they kept in the regular course of their business 

The Court: You mean offering a subpoena into evi 
dence proves that they refused to bring in records that 
they had? 

Mr. Edelman: That’s the wav | look at it. 

The Court: The subpoena proves that? Where's the 
record? 

Mr. Edelman: Subpoena plus what was read to the 
jury in the examination of Maggiolo, and also what Mr. 
Diaco stated on his direct examination. 

Ife said they were in existence. 


¥ ° 


Mr. Sergi: He never said that. 
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The Court: Not only that, Mr. Diaco, as I recall it, 
said these are the only records that he knows of. 

Is Mr. Maggiolo in court? 

Mr. Sergi: No. I never saw this before. 
knew of this, your Honor. 

The Court: Why didn’t you give Mr. Maggiolo an 
opportunity to appear and explain to you that he has 
no records? ; 

Of course, that you wouldn’t like, right, (2211) Mr. 
Edelman? 

Mr. Edelman: I would like it. 

The Court: Why didn’t you make the application be 
fore this time? 

We will adjourn the case and give you the opportunity. 
Bring Mr. Maggiolo in tomorrow 

Mr. Sergi: May | he heard, please! 

I want Mr. Edelmaa to point out to this Court where 
in Mr. Maggiolo’s testimony during the deposition he 
said he had more reeords than Mr. Diaco said he had 

The Court: Mr. Sergi, T think I reeall the testimony. 
I agree with vou. 

If this is another grandstand play then let Mr. Ede! 
man have it. 

He ean bring him in tomorrow. Where's Mr. Mag 
giolo? 

Mr. Sergi: IT have no idea where he is. f don’t even 
know where this was served 

It seems it was served by an Orangetown Police De 
partment. 

The Court: When was it served? 

Mr. Sergi: It was served on December 5 asking that 

they be here on December 9th. 


(2282) Mr, Fetell: All right. Then | want to get it 
clear. 
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The Court: All right. Now, my rulings are in no 
way intended to limit Mr. Edelman to the language used 
in the testimony. We talked about fair comment. 

Mr. Fetell: Yes sir. 

The Court: Now look- 

Mr. Fetell: We know what the—we know what the 
track record of fair comment in this case is, and it’s been 
a problem to us. 

The Court: You have to have a sense of the case 
and you have to be fair about it. There is some amount 
of flexibility that must be given to counsel. [ dare say 
that Mr. Sergi—we haven’t turned to him yet because 
he doesn’t have that kind of a track record. 

Mr. Fetell: That’s right. 

The Court: If I were to base it on this ease alone, 
i might say everything | said to Mr. Edelman I should 
be saying to Mr. Sergi. [t so happens that in my ey 
perience with Mr. Sergi it hasn't been as bad with Mr. 
Idelman. So T am not talking about 

Mr. Fetell: If Mr. Sergi didn’t try this case—other 
wise he would be guilty of ma!practice. 

The Court: That's what we call water over the (2283) 
dam. Don’t for one momen: think that [believe that 
Mr. Sergi is going to be the man with the white hat and 
that Mr. Edelman is going to be the villain here. Pm 
going to watch them both. 

Mr. Fetell: | have no quarrel with that. 

The Court: All right. 

Mr. Orseck: Even if they use some Brooklynese ex 
pression such as “flying” 

The Court: The brooklynese discussion, | discounted. 
I will allow him—TI know he can’t help that. It’s how he 
uses it and the purpose he uses it. 

Mr. Fetell:. All right. Now, the defendant Maggiolo 
requests. 

The Court: All right. Anything wrong with 1, 2, 3 
or 4% 
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Mr. Edelman: No, your Honor. 
The Court: All right. Any others? 1 i und no fault 


with any of the others. I want to know if you find fault. 


Mr. Edelman: Yes. In referenee to 95 


The Court: Yes. 


Mr. Edelman: In reference to the second portion of 
David Utege. The factual basis—to unduly emphasiz 
any testimony or throw doubt upon the 
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(2351) a great advantage and that’s a great big factor, 
you know. | can see Mr. Elhott and Mr. Klliott’s wife, 
Mrs. Elliott and [I can see his lovely children that lh 
was blessed with and | can see his mother-in-law and the 
father-in-law here in the courtroom. 

T can see all that. And you know that they were—the 
children were brought here one day and taken away. 
And now ‘hey are brought here again today because this 
is the day that he’s going to sum up and this is the day 
he’s going to make reference to them. 

So in your heart how can you be so—without compas 
sion, without sympathy and turn them away? tow could 
you do that? 

Well, I tell you, | have sympathy for the kids, too. 
And | have compassion and [ can feel like you feel. We 
are all human. But he’s putting a demand on you that’s 
unfair. Because your responsibility is a very, very heavy 
one, a very <ifficult one. You have to make a decision 
as to whether you turn this man away with the injuries 
that he got and now he places another burden on you. 

Look at the poor children. You are going to hear it. 
Well, ('m going to tell you now because you see, I’m not 
going to have a chance to come back after (2352) he has 
said anything. I can’t come back and say to you, well, 
of course he’s going to argue it. When ] sit down, that’s 
the end of it. That’s our judicial system. It’s fair. 

You got to stop someplace. Somebody has to go first. 
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Somebody has to go second. But | ask you if Mr. Mdel- 
man makes any comments that | have not referred to, you 
know what I would comment on it, you know TI would 
respond and you respond for me. Because you will under- 
stand what the answer should be to whatever claim he’s 
going to make. 

Now, let me talk to you about another—and again | 
hesitate to say character because that’s not what [ mean 
to sav, character. But another factor in all this. 

Of course, it’s like a production. With—it all comes 
together as it’s being presented to you and we just can't 
overlook it because this—this part here hecomes a very 
ntimate—intimate part of the whole production. And 
it goes like this: 

Mr. Eliiott is in the hospital and he tells this story to 
Mrs. Elliott and he tells his story to his father-in-law. 

Well, now, bis father-in-law knows Mr. Orseck 

* © « 
(2394) regard for the human beings in and around the 
village of Woodridge. 


Well, that was his opening, and you'll find that as far 


dis 


as the merits of the case, that the——their defenses, they 
first start off with one defense and then the shifting sand 
and another defense and another defense and another 
defense. And now in summation, it's a third defense. 
It's the last defense. 


* * * 


(2430) struggling to stay alive, he is certainly not at this 
time-—-you ever figure this Machiavellian thought, that 
he at that time got together with Joe Schacht, this 80- 
year-old man and cooked up a phoney case? Incredible. 
The man is fighting for his life. 

What happens? Then he goes to Dr.—the man that 
gets him in the emergency room, Dr. Bessen, and this 
went into evidence. Dr. Bessen at that particular time— 
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this is within about] think, 1:00 o’cloek—by the way, uf 
you go ahead and take it back, at that time if he was 

would take at least a half-hour to go this twenty-odd 
miles or twents miles from Woodridge to Liberty with 


a man in the ear and you have to go slowly; it’s going 


+ 


to take a little more than a half-hour. He was in Dr. 
Costantino’s office more than a half-hour. So it has to 
bring him before 12:00 o'clock. Let's take a look at this 


Dr. Bessen in his original records states as follows: 


“This 29-vear-old male was injured on April 24. While 
at work a passing truck loaded with debris had a board 
fall off striking patient on the left side of his face.” 


(2431) Number three, if you remember, Mr. Iclhott 
stated to you that when he got into the hospital itself, the 
Community General Hospital in Liberty, they asked him 
what oceurred, and he told them exactly what had oe 
curred. 

$y the way, he told them that a passing truck, a board 
fell off and hit him in the face, and they told them and 
they wrote it down. Certainly at that time it is inered 
ible that he would not he telling the truth, if you are look 
ine for where the truth is. 

Did they ever confront him with anything that indicated 
one single deviation from the simple truth, as this man 
told it from the day of the happening of this occurrence? 

Then the next thing is, he is taken from there to the 
Vassar Brothers Hospital in Poughkeepsie, and if you 
remember, and at that time it was virtually emergency 
operations, so later the same day, long before any lawyer 
is even in the case—and you remember at that time he 
also stated, they asked him the history, and he gave them 
the history exactly as he said it, and 

Mr. Sergi: Exeuse me, your Honor, that was not in- 
eluded in the Exhibit, it was excluded by your Honor, 
and is now commenting on the— 
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The Court: May I have that statement? 
2422) (Record read.) 

Mr. Edelman: This is Mr. Elliott's testimony. They 
wrote it down. That’s all, nothing more than that. You 
remember 

The Court: What do vou say about it. Mr. Sergi? 

Mr. Sergi: He is referring to a 

The Court: Is there any application? 

Mr. Sergi: I object, your [onor, to his comments on 
evidence which—on history which is not in evidence. He 
‘< referring to it and saying that it confirms ‘he plain 
tiff’s position 

He doesn’t have to read tt. 

The Court: [| have excluded any history im any hos 

report. That is as a matter of law. Don’t con- 
sider it. 

Mr. Edelman’s repetition of the history does in no way 
add to the credibility of Mr. Ellott’s testimony that he 
vaye before you on the witness stand. You understand 
that. It was only admitted for one purpose, to show the 
treatment, and to the extent that the history was neces- 
sary for the treatment, it was admitted, and for no other 
reason. 

So the repetition by Mr. Edelman of all the histories 
hefore the doctor, and the implication that he (2433) 
might have given it elsewhere, adds nothing whatsoever 
to Mr. Elhott’s testimony. 

Now go ahead, Mr. Edelman. 

Mr. Edelman: All right. 

Remember also Dr. Ganin got on the stand, and they 
asked him about his records, and Dr. Ganin—By the way, 
this is in evidence, and [ am strictly sticking to the ree 
ord, your Honor. 

Mr. Robert Elliott, he says, patient, detailed story of 


accident, “While on highway was struck by plank.” And 


originally was, “from highway.” It was changed from 
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“highway” to “from truck” with the same pen, as you see, 
as the entire examination. 

And then later on, apparently, he went ahead and 
added in another pen, “which fell from truck.” 

Mr. Sergi asked him where he got this story, where it 
fell from the truck, and he said he got it from the Vassar 
Brothers Hospital record. 

Mr. Sergi: Your Honor, I must object strenuously. 
Why does he refer to something your Honor told him 
not to refer to? 

The Court: The jury may be excused 

(Jury excused.) 

The Court: What do you want me to do, Mr. Sergi? 


(2435) the various histories given by Mr. Eihott im order 
to show how the aceideat happened. I repeat that there 
is only one reason that the history that Mr. Filliott gave 
to the doctors was permitted, and that is beeause the 
doctors required it for treatment. You had a right to 
know what Mr. Elliott told. Any other use that Mr. 
Edelman makes out of it is improper. 

| have cautioned him a few times about tt. I keep 
reminding you so that yen may not he confused by Mr. 
Edelman’s rectial of the number of times the. Mr. Elli 
ott cave histories to various doctors, and certainly refer 
ences to the histories that were contained in hospital 
records is totally unproper. 

We run this trial according to fixed rules. Mr. edel 
man knows it. Ile’s been told about them, and any 
comments by him about what was in the hospital report, 
or any implication, or inference, that he asked you to 
draw about what was in the hospital report, is improper. 

Gio ahead, Mr. Fdelman. 

Mr. Edelman: Thank you, your Honor. 
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In connection with the original hospital record, the 
record of Community General Hospital regarding time, you 
will see that according to that portion of the history, 
it says, “11:30 A.M.” Not 12:00 o’elock. This was mace 
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(3) The Clerk: Civil Motion, P bert and Shirley Flhi 


ott against Maggiolo Contracting Corporation, et al. 


The Court: Go ahead. 

Mr. Edelman: Good morning. 

Mr. Fetell: If it please the Court, on behalf of the 
defendant Maggiolo, we make application tor a new trial 
under Rule 5¢3 on the two grounds stated in the motion 
papers which were served. 
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I received Mr. Edelman’s answering papers yesterday 


and I can only say that every time we get back to this 
case the defendants’ position becomes reaffirmed. 

This court has been denigrated; this court has been 
treated to what a Supreme Court Judge in the case, the 
name of which I can’t recall, made reference to using 
the federal court as if it were a police court. 

[ don’t take this pusition lightly, and I don’t take it 
impetuously and | don’t take it petulantly. 

Mr. Edelman states in his answering papers that we 
have only set forth two alleged instances of misconduct. 
'n the moving papers I raise two by way of example, 
with a statement that this trial (4) is still fresh in the 
mind of your Honor, and there is no point in preparing 
a catalog. Jt w ild have been pointless to go on for 
pages and pages and pages of examples. 

This is the Federal Court. There are Federal Rules. 
Your Wonor is a Federal Judge. Your Honor was the 
trial judge. Your Honor made his rulings. 


(9) Let’s get to the second aspect of it. The question 
of David Yutek, the manner in which his testimony went 
in is complicated, extremely complicated. It involves 
some possibly even novel questions of admissibility of 
evidence. 
(10) Under normal circumstances, the Beniese( ph) depo 
sition was taken, read at the trial, under proper proof of 
unavailability of witness. We had the benefit: in this 
of having appeared hefore your Honor on Friday 
hefore the trial and filed an affidavit, I’m rot going to 
repeat it now, explainng the very complicated e¢ireum 
stances surrounding the use of Mr. Yutek’s testimony. 

It was our request, application, at that time for a con 
tinuance to afford us an opportunity to get Mr. Yutek into 
the courthouse directly, here in person, for reasons we 
set forth. Either he was going to recant in court or we 
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would be afforded an opportunity to subject him to cross 
examination for the jury to consider, with your Honor 
mmaking the rulings. 

Your Honor made a ruling, and | don’t want to appear 
offensive at this point, I’m not, but I most spe fically 

that the rulings may not have been properly ef 
fective to accomplish the end desired because it may 
very well be that counsel understood 

. Court: I don’t know that it’s a ruling. I read that 
vein. The charge of fraud was made The representa 
tion of reeantation was mace 
(11) Mr. Ietell Possible recantatie,. 

The Court: Well, 1 thought it was definite reeanta 
tion. | thought you had investigated incidentally, wasn’t 
it available 

Mr. Fetell Hiome()) ‘ver Si hin Wi not 
investigated, sir 

The Covrt: Whatever it is was under the impression 
that von had a witness thie would testify that Mr. Yutek 
would sav that he was bribed, he was paid, a fraud was 
committed, and now wal to square thines with his 
conscience or hit id. I don’t know which, but at any 
rate, if was at t} point that | suewested that first Mr. 

delman promise, as he indicated he could, that Mr 


a 
Yutek would be here if he was physically able. 


Then | suggested that you have this second deposition 
| didn say in order to establish a foundation, because 
| assumed that the lawyers knew how to introduce a state 
ment that was inconsistent with his testimony So I said, 
in effect, “Bring your investigator im after you have 
examined Mr. Yutek for the second time, and prove he’s 
a hiar.” 

So that .cu did and what Mr. Sergi did was 
Mr. Fetell: Or both of us 
The Court: Or both of you, you went on to (12) 


Seranton, examined Mr. Yutek a second time, and you 


365a 
( olloquy 


never asked him whether he made these statements to 
anybody ets You just asked him, again, to identity 


the statements he had made and he adhered to what lis 


testhinony Was 

Now, inind you, all the arguments [ have heard so fat 
nay poss have had some legal significance except 
that vou specifically waived all these clanns 

| offered Mr. Sergi a mistrial. 

Mr. Fetei Phat’: Mr. Edelman's “easy out.” 

The Court: No, it's not an easy out: it’s the law 


You cannot decide to waive error knowingly, willfully, 


vaive an error in the trial and say, “Well, there was 


error and | want te appeal on that errot 

Now. this wasn't more clearly done by you than when 
! suid to Mr. Sergi, “Mr. Sergi, I will grant you a mis 
trial.” | was telling him in advance that this was not 
just a pro forma motion. “Move for a mistrial, and 
I'l] vive it to vou.” And he said no 

Mr. Fetell: If it please the Court, might [ address my 
self to that 

The Court: He may have to explain to his clien as to 
why he said, “Well, | ave been in (13) this trial three 
weeks and [| don’t want a mistrial.” 

Mr. Fetell | would like to get back to Yutek 

The Court: Im going to Innit any further argument. 

Mr. Fetell: [E> won't) be much longer. Again, I’m 
counizant of the calendar problems, but you say with 
all due respect, | personally dor’t feel that substantive 
matter should be swallowed up. [’'m aware of it, your 
Honor. 

The Court: It’s only a week ago that the verdict came 


in and T remember this case almost as if it were heing 
heard now. 


Mr. Fetell: I know that. 
The Court: " read your affidavit and I read Mr. 


idelina..’s answering affidavit, and he’s not arguing the 
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emotional issue at this point. He's saying in effect, 


“Assuming that prejudicial error was made, you waived 


+ 


Mr. Fetell: Might I answer that. 
The Court: One more thing he didn’t say in his af- 
Do you know that the very testimony that rou 
| excluded was .* ‘‘ed?— It wasn’t admitted on the 
ruling, i r. Ndelman didn’t object to it. 
d Harold (14) Yotek as to whether he 
Da ‘d say that he was never down the 

road. Yor, don’t remember that? 

Mr. fetell: Yes, vour Elonor, | would like to address 

self to the mistrial point for a moment. I’m not going 
to take that much of the Court’s time. 

The Court: Incidentally, | feel I'm perfectly sound 
on my rulings. I rejeeted. [have a proposed opinion 
already drawn. There was nothing new | expected in 
the argument. 

You know I'm not patronizing when | say 
respect for this Court. This argument is an 
honest disagreement. 

But let ine say this on the mistrial. i don't read the 
rules as requiring counsel to iell the Court it wants a 
mistrial. H{ J. Court believes there 1s geround for it, 
the mistrial ean be granted from the bench notwithstand 
ing what counsel wants. 

The Court: Really? 

Mr. Fetell: I honestly believe 

The Court: In a criminal trial it’s reversible error. 
After all 

Mr. Fetell: After all, there’s a double (15) jeopardy. 

The Court: Why should IT give him a mistrial if you 
think you can win? 

Mr. Fetell: That’s not the point I’m raising. J] want 
to stay to the technical aspect. 

The Court: That’s the answer to it. 
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Mr. Fetell: I’m in a very delicate 

The Court: What vou're saying is “I don't want a 
mistrial. I want to see what the verdict is.” You see? 

Mr. Fetell: No, what I'm saying is this: Had we said 
we wanted a mistrial and hacked off, if the Court felt it 
was ground for a mistrial sud sponte, | think your Honor 
had that power. 

The Court: [| don’t know about that 

Mr. Fetell: I’m convinced 

The Court: If | have the power, T will not exercise 
it. If one party felt that they're winning, why should 
| give him a mistrial, if you think you're winning? 

Mr. Fetell: That’s not the point. 

The Court: Let me say one more thing: Do you know 
that at one point Mr. Sergi moved for a mistrial? 

Mr. Fetell: Four times. 
(16) The Court: | denied it. Then at the end of the 
case, mind you, at the point where he could look back 
and have a good look at it, | said. “Mr. “ergi, if you 
want a mistrial, vou can have it.” 

Ife said, “I don’t want it.” 
Mr. Fevell: Your Honor, we made application for a 

7 mistrial at a point in the trial when we thought the con- 
duct called for it. It may have heen our wisdom that 
that particular item may not 

The Court: Mr. Fetell, Iv: experienced enough to 
know that some motions are made for the record when 
you know it’s not going to be granted. 

Mr. Fetell: You're arguing tactics. [’m arguing law. 

The Court: Preserving the record is the job of every 
lawyer. I sens n a lawyer just moves for a mis 
trial for the reer... 

Mr. Fetell: We were dead serious 

The Court: Then why didn’t you take advantagc of it 
at the point where it would do you the most good, at 
the end of the #ase? 


Colloquy 
Mir. Fetell: That became a legal judgment 
* * s 


(19) The Court: How do you get out of the statement 
that this Court intends to make in its draft —proposed 
opinion: “Further, the Court offered Maggiolo a con 
tinuance for the purpose of condneting a third deposition 
of David Yutek in order to establish a proper foundation 
for the admission of prior statements. Transeript of 
page 2293. 

The Court also notes that Harold Yutek did (20) test- 
‘fy that David Yutek told plaintiffs’ counsel in Harold’s 
nresence that he did not drive the truck down Glenwild 
Road on the morning of April 24th, 1972, transcript at 
2093. 


Mir. ffetell: —T understand. Ull answer your question 


; Court takes the position there must be 
confrontation. By giving us a contimuation, If was roing 
back for confrontation. [If I’m wrong, maybe the Court 
of Appeals some day will tell me this or another case 
Im wrong. 

The Court: You distinguish a live witness from @ 
deposition. I’m saying to you that | gave you every 
henefit that 4 have of vour alive witness by saying to 
you. “If you're prejudiced, if you tm isunderstood my rul- 
ing or my suggestion” —it wasn’t a ruling——ton the Fri- 
dav before the case came to trial, then here, I'l] continue 
the ease. Go up and ask Mr. David Yutek, ‘Did you ever 
tell your brother that you lied in the courthouse? Did 
you ever tell him you lied?’ if he said ‘No,’ then you 
could ask Harold that question, and if he said ‘Yes’ you 
would have it before the jury.” 

Sut the very point of all the rulings or principles is 
to give that witness the opportunity to explain. 

(21) Mr. Fetell: Why? Why? I know of ao rule of 


law and I have been doing reading myself. Yes, con 
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frontation with prior inconsistent statements is a pos 
sibility. 

The Court: Mr. Fetell, on Friday morning I usually 
don’t permit argument. J go through the whole calendar 
and then I ask the lawyers who are on civil cases to wait 
until I get through with all my criminal matters. 

Mr. Fetell: I didn’t ask to be called early. The case 
was called. 

The Court: Would you like to continue this argument? 

Mr. Fetell: One sentence and then stop. 

The Court: One sentence. 

Mr. Fetell: I disagree as a matter of law that in order 
to prove a witness lied it is necessary as*t condition 
precedent to have confronted that witness with your 
claim of lie, | specifically submit the proof of lying can 
go before the jury as proof of a question of fact. I 
don’t think a witness is entitled to prior confrontation as 
a matter of law. That is where we have a very serious 
disagreement on that question, in a respectful disagree 
ment 
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